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Anthony Joseph Nicholson
Commissioners

Royal Commission into Family Violence

By email: enquiries@rcfv.com.au

Dear Commissioners,

Submission by Police Accountability Project of Flemington & Kensington
Community Legal Centre to the Royal Commission into Family Violence (Victoria)

The Flemington and Kensington Community Legal Centre (FKCLC) provides free legal
services to people who live, work or study in the Flemington and Kensington area. Our Centre
seeks to ensure that all people in the community have equal access to justice, are aware of
and can assert their legal rights, and seeks to ensure that laws and policies are responsive to
community needs and have the same impact on people regardless of their income or power.
In short, the FKCLC aims to assist disadvantaged people within the community understand
and deal with what can at times be a disempowering legal system.

Alongside other services, including a generalist, migration service and Safe from Harm Project
run in conjunction with the Monee Valley Legal Service,! FKCLC houses a State-wide Police
Accountability Project (PAP). The PAP is a specialist, public interest not for profit legal practice
located within FKCLC that provides leadership in police accountability law and strategies. The
PAP’s work includes:

a) Criminal defence work and strategic litigation for people who have been injured by
police or whose human rights have been breached by police;

b) A Police Complaints Clinic, which provides advice, referral, support and casework to
victims of police misconduct, in partnership with the Public Interest Law Initiative of
Melbourne Law School;

c) Representation of families before coronial inquests into police contact deaths; and

d) Law reform, community legal education and advocacy aimed at securing systemic
change required for police accountability within Victoria.

Our contribution to the Royal Commission comes from the perspective of our PAP clients,
some of whom have been respondents to family violence complaints and/or victims of family
violence. A smaller, but significant group of PAP clients are both respondents to, and victims
of family violence. This short submission seeks to highlight common concerns to both groups,
which relate to how police have responded to family violence issues and how those complaints
in turn, are received and investigated by Victoria Police and/or the Independent Broad Based

1 For more information about the Safe From Harm Project, please see submission to the Royal Commission into
Family Violence by Monee Valley Legal Service.
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Anti-Corruption Commission (IBAC). It is our submission that the ways in which police officers
respond to family violence is critical to the safety of victims, as is the way in which police
respond to concerns about how they police family violence by those who are impacted —
including respondents and victims.

We hope this submissions provides a critical perspective on systemic issues that are perhaps
less heard, but nevertheless, important to remedy and act upon in order to restore confidence
in the policing of domestic violence in Victoria.

1. Police use of excessive force against alleged perpetrators of family violence and
how this harms safety outcomes

Some PAP clients report being assaulted by police who attend a home in response to a request

for assistance and/or a report of suspected family violence. These reports include experiences

of verbal abuse, the use of force without lawful basis and sometimes, physical harm that

requires medical attention.

The unlawful use of force in against alleged perpetrators of domestic violence by responding
police officers is not only harmful to those against whom it is used, but is harmful to victims of
domestic violence. Where loved ones are assaulted or treated without dignity by police, it can
diminish victims’ confidence in reporting domestic violence to police in the future. It also sends
the wrong message to alleged perpetrators and witnesses to the police response, which are
often children. Fundamentally, it condones violence as being acceptable. Clients who have
been victims of family violence report that the use of force against their partners makes them
less likely to report family violence to police.

Case study 1: [l called police to report family violence. When the police attended her
home, her partner had gone to bed. The police closed the door to the room where her partner
was sleeping. Her partner was hit repeatedly with a police torch and told he was a “dog’.
Children witnessed him being walked out of the house by the police. He was so badly injured
he had to go to hospital. After police found his complaints unsubstantiated, PAP helped her
partner take civil action against police which settled for a confidential sum. ||l reported to
her partner’s lawyers that seeing what they did to her partner made her not want to report
domestic violence to the police.

2. The non-policing of family violence and the lack of availability of an adequate
complaints mechanism to make complaints against police officers who are failing
to protect families from domestic violence

PAP has assisted clients who have reported that police have failed to take their reporting of
family violence seriously or have responded in a way that has harmed them or their family.

Common complaints include:
a) Failure of police to charge people who have breached orders made under the Family
Violence Protection Act 2008 (FVPA);
b) Failure to serve intervention orders in a timely manner on respondents;
c) Excessive use of force used against alleged perpetrators of family violence when
police respond to requests for assistance;
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d) Failure to ensure medical attention is provided to all parties where needed,;

e) Police acting outside of their powers under the FVPA,;

f) Failure of police to follow Victoria Police Policy Manuals Rules and Guidelines, for
example, not investigating offences of family violence robustly, regardless of whether
the affected person makes a complaint or provides a statement;

g) Lack of collaboration between police and other agencies, including corrections and
detention centres around safety concerns and lack of communication with victims of
domestic violence on matters critical to their safety;

h) Poor record keeping of family violence complaints; and

i) Discriminate behavior by police in whose complaints are followed up (with Indigenous
women and CALD women reporting that some police are less responsive to their
concerns).

In Victoria, people who have concerns about how police are responding to family violence, can
make a complaint to their local station, the Professional Standards Command of Victoria
Police, or to IBAC. Complaint avenues to Victoria Police can be extremely daunting for victims
of domestic violence who often already feel like they are at risk, have not been heard and that
they won’'t be believed, and who may have experienced under policing of their safety.
Complaint avenues to Victoria Police for respondents can be equally daunting, especially if
charges are looming and/or they have a criminal history. They too, can feel they won’t be
believed or won't be listened to if they are raising complaint about excessive use of force by
police. Itis our overwhelming experience that the majority of our client’'s complaints regarding
responses to family violence are not substantiated.

We have supported/are supporting respondents and victims of family violence make
complaints to both Victorian Police and IBAC, an independent statutory body with power to
investigate complaints against Victoria Police members.

We are concerned that IBAC is referring complaints about how police are responding to family
violence (or not responding) back to Victoria Police to investigate. The case study below is
illustrative of why this matters to those who have complaints about police responses to family
violence and the deleterious impact it can have on trust and outcomes.

Case study 2: I and her children endured years of economic, physical, and emotional
abuse by INIEEEM x-partner. On many occasions, I reported her ex-partner’s violence
to police. Sometimes police simply dismissed her reports and she often felt she was not
believed. One dayEEM cx-partner broke into her home wielding a large knife, stabbed
holes through the walls of the property and called her threatening to kill her. He told her he
was coming to find her. - went to police seeking assistance. She was very scared. She
was told police were busy attending other duties. I /=5 /ater found by her partner and
sustained hours of physical violence. She decided to make a complaint to IBAC about how
she felt police had not protected her and her children at various times. Her complaint was
referred by IBAC to the Professional Standards Command of Victoria Police for investigation,
who referred it to an officer from the police station that she had had to deal with through the
many years of violence and to whom her complaint was directed. Her complaints were found
by that station to be “not substantiated.” I /a5 never even asked to provide a statement
to the investigator. “I thought | would send off the complaint because, and | know this sounds
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really silly, but I really thought the police would call me and say they are sorry and ask me how
they could improve things. | thought | would have closure. But they didn’t say sorry, | think

that’s when | hit rock bottom.” IEEIENININGING<NGNE

Complaints about how police are responding to family violence should be robustly investigated
by a body independent of Victoria Police and complainants should be assured that an
investigation will be carried out independently from the station to which their concerns relate.
When this does not occur, it can have the effect of:
a) Decreasing reporting of issues people are encountering regarding how the Victorian
Police Force respond to and act upon family violence complaints;
b) More broadly, decreasing the reporting by women to police of domestic violence; and
c) Decreasing community trust in complaints bodies, which can have a compounding
effect of people loosing trust in the legal system more broadly and their solicitor’s
capacity to assist them.

We consider that IBAC should investigate complaints concerning police responses to family
violence (be they made by respondents to family violence allegations or victims of family
violence) and that a best practice response to complaints made in relation to policing
responses to domestic violence is that complaints made to IBAC are not referred to Victoria
Police for investigation. Where they are referred to Victoria Police, IBAC should ensure
oversight of the internal referral process to ensure they are referred to a station other than the
station which the complaint conduct relates.

People who, in good faith, lodge a formal complaint about something that they suffered often
do so with a sense of injustice. They are often motivated by an impulse that says that “if / don't
complain, what happened to me could happen to someone else.”

Most people who spend the time and effort is takes to make a formal complaint provide a
benefit to the community. Complaints from the public allow the detection, investigation
disciplining and prosecuting of police members who have engaged in misconduct. When a
person takes the time and effort to lodge a formal complaint, they create an opportunity for the
reform of systemic failures in police practices.

Victims of family violence are in the best position to communicate what an effective response
by police to family violence is and best placed to point to gaps and deficiencies in current
approaches. If they are not supported in a robust complaints system, this critical window of
learning is lost. In addition, police who seek to punish alleged perpetrators extra-judicially
should be held accountable for their conduct. The abuse of force or power has a profound and
detrimental impact on all those who experience it, their families and entire communities. It
undermines safety, self-worth and belonging and it erodes faith in the institutions of democracy
and the rule of law.

3. The question of safety and the need for collaboration between the courts, police and
other bodies to protect victims of violence

I /2¢ an intervention order against her ex —husband who has a long history of serious
offences and incarceration. In order to increase her safety [l began safety planning with
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FKCLC. FKCLC attempted to collaborate with the Police Family Violence Unit and the family
violence outreach service. We aimed to make the police aware of our client’s high risk and to
coordinate services. The legal service contacted the Police Family Violence Unit to enquire of
the ex-husbands release date from jail. They said they need to contact Corrections Services
to find out this information. The Family Violence Unit advised that the ex-husband was going
to be released in a year and a half due to other offences committed in jail. However after two
months of receiving this information, we were again advised by the Family Violence Unit that
the ex-partner had been released two weeks ago. This sent our client and her two children into
a panic and they were extremely frightened. We attempted to urgently arrange better security
through a Victims of Crime application. We made further enquires as to if there was any other
conditions and were advised by the Family Violence Unit that the conditions were as per the
intervention order. Ten days later our client was able to find out through facebook, that her
ex-partner was in Maribynong Detention Centre.

4. Recommendations
4.1 The Victorian Government must, as a matter of urgency, establish a body separate from
police to independently investigate all complaints made against Police, including
complaints around the policing of domestic violence.? This role could be conducted by
IBAC with some significant legislative and cultural changes
4.1.1 In the interim, IBAC should not refer complaints concerning police responses to family
violence to Victoria Police for investigation. It should investigate these complaints
under the jurisdiction it has and work with Victoria Police and complainants to establish
responses to complaints that can lead to systemic improvements around policing of
family violence.
4.2 That Victoria Police and Corrections Victoria improve communication with local agencies
attempting to work collaboratively to keep women and children safe.
4.3 That the Victoria Police work closely with Corrections Victoria to notify victims of family
violence of the release date of respondents from jail.

We would be happy to provide further information or to appear in person to speak on the issues
raised above should this be required.

Yours sincerely,
Sophie Ellis and Selina Neville

Solicitors
for the Community Legal Centre

encl: Cover Sheet

2 For more information on this, please see Independent Investigation of Complaints Against the Police (FKCLC,
2015)
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