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��Guardianship and Administration Act 1986, s15(c)(iv).���
"�Guardianship and Administration Act 1986, s18A(1); s18A(5).�
3 See Royal Commission into Family Violence term of reference. No 6. is ‘the needs and experiences 
of people affected by family violence with particular regard to children, seniors, Aboriginal and Torres 
Strait Islander communities, culturally and linguistically diverse communities, gay, lesbian, bisexual, 
transgender and intersex communities, regional and rural communities and people with a disability and 
complex needs. http://www.rcfv.com.au/MediaLibraries/RCFamilyViolence/UploadedDocs/Terms-of-
Reference.pdf 
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5 Australia signed the Convention in 2007 and ratified it in 2008. 
6 Guardianship and Administration Act 1986, s22(1)(b). 
7 Office of the Public Advocate Annual Report 2013-2014. 
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emotional in nature. The report indicates that intimate partners were the 

leading category of perpetrators. Other perpetrators included children, 

acquaintances and parents. Most of the perpetrators were reported to be 
10 men. 

2.7 OPA is currently undertaking research into the incidence of (and 

circumstances surrounding) experiences of violence, abuse and neglect of 

people referred to us by the Victorian Civil and Administrative Tribunal 

(VCAT) for investigations or guardianship. The focus of this work, the 

anticipated completion data of which is 2016, will be on elder abuse. Data to 

date shows that 12% of guardianship matters in 2013-2014 identified family 

violence as an issue for the Represented Person (85/722 matters). 12 

2.8 Much of the material for this submission is sourced from new case studies 

from advocate guardians who were asked for the purpose of the Royal 

Commission whether they had any experience under the Family Violence 

Protection Act of applying for intervention orders (s45(e)(i)); having been 

served intervention orders (s48(b)(iv)), or; any other experience of family 

violence with represented persons or advocacy clients. 

Legal Unit 

2.9 OPA has a Legal Unit, consisting of three legal officers and a Disability Act 

Officer. The Unit provides advice, education and casework services to all 
OP A programs and education to the community. This may involve 

supporting advocate guardians in cases concerning the Family Violence 

Protection Act. 

2.10 The Disability Act Officer provides advice to OPA staff and protects the 

rights of people under the Disability Act 2006 ( the Disability Act). Disability 

service providers must notify the Public Advocate of details of a temporary 

relocation (s74(4)) or a notice to vacate a residential service (s76(7)). 

2.11 Case studies in the section on 'justice' in this submission are sourced from 

new case studies from the Legal Unit. They relate to people who were issued 

a temporary relocation order or a notice to vacate a gazetted disability 

10McGuire, M. 2013 'Voices against Violence - paper four, a review of the Public Advocate's records on 
violence against women with disabilities'. Office of the Public Advocate in partnership with Women with 
Disabilities Victoria and the Domestic Violence Resource Centre Victoria .. The report outlines the findings 
from a review of 100 advocate guardian files. 
11 Ibid. 
12 Bedson L 2015 Elder Abuse Project - preliminary data (unpublished). 
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�+�Community Visitors Annual Report 2011-2012 p4.�
�/�Previously, the Public Advocate was only informed when a concern could not be managed at the 
program level and needed to be escalated to a higher authority by the Public Advocate. 
15 Disability residential services accommodation in this submission means ‘group homes’ run by 
Disability Services or not-for-profit Community Service Organisations and the remaining institutional 
residential services run by Disability Services e.g. Plenty, Sandhurst and Colanda.  
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16 Frohmader, C., Dowse, L. and Didi, A. 2015 ‘Preventing Violence against Women and Girls with 
Disabilities - Integrating a Human Rights Perspective.’ Women with Disabilities Australia and the 
University of New South Wales. 
17 Family Violence Protection Act, s5(i)(a). 
18 Family Violence Protection Act s8(3). 
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3.5 In the following case, a woman was assaulted in a mental health facility by a 

fellow resident, a case that illustrates the vulnerability of women in disability 

mixed gender residential settings and the threat that fellow residents can pose. 

Note that violence perpetrated by one resident towards another is the top 

category of notifications to the Public Advocate from Community Visitors. 

8 
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Types of abuse 
3.6 The Australian Law Reform Commission in its review of family violence and 

Commonwealth laws illustrated the ways people with disability can 

experience family violence. This can include: sexual or physical assault, 

stealing and financial exploitation including misappropriation of social 

security payments and other benefits and concessions, neglect and 

deprivation of things such as shelter, nutrition and essential medical 

treatment, specific types of abuse related to disability including withholding 

equipment, food and medication and forced sterilisation and abortion. 19 OP A 

sees all these types of abuse. 20 

3.7 Exploitation of people with disabilities, particularly women, is seen frequently 

by advocate guardians. In the case below, following an investigation by OPA 

which revealed the administrator, a family friend, was not acting in the 

person's best interests, the Victorian Administrative Appeals Tribunal 

(YCAT) appointed the Public Advocate to make decisions concerning 

accommodation and access to the represented person. The guardian decided 

to apply to the VCAT to have the administration order revoked due to the 

administrator's exploitation and abuse of the represented person. 

19 Australian Law Reform Commission 2011 Family Violence and Commonwealth Laws, Community 
Information Sheet. Australian Government, p 1. 
20 See McGuire 2013 and Dillon 2010. 
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Gender 
3.8 Violence against people with disability, in particular women, has been argued 

by advocates to be qualitatively different to the violence experienced by 

people without disability in terms of its unique forms and consequences. 21 

Evidence supports the reality that family violence disproportionately affects 

women and that men are overwhelmingly the perpetrators. 22 While there are 

gaps in research to date, evidence is emerging on the incidence and 

prevalence of violence against women with disability. 

3.9 While women with disability experience many of the same forms of violence 

that other women experience, what they experience may be particular to their 

situation of 'disadvantage, cultural devaluation and increased dependency on 

others.'23 One study suggests that women with disability are 40% more likely 

to be victims of domestic violence than women without disability. 24 Recent 

data from OPA's Advocate Guardian Program shows that of 85 matters 

concerning family violence experienced by represented persons in 2013-2014, 

65 related to women and 20 to men.25 

3.10 OP A supports the statement by Women with Disabilities Victoria that 

violence against women with disabilities must be understood in the context of 

the intersections between gender and disability, power and marginalisation. 26 

'Disability results from the interaction between persons with impairments and 

attitudinal and environmental barriers that hinder their full participation in 

society on an equal basis with others.'27 

3.11 In the following case, VCAT appointed the Public Advocate to make 

decisions concerning 'access to persons' due to the represented person's risk 

of being abused by her boyfriend, who had a long history of criminal 

offences. The police, the guardian and service providers worked together to 

create a safe outcome for the represented person. 

21 Frohmader et al 2015; Women with Disabilities Victoria 2015 'Violence against women with 
disabilities - position statement'. 
22 This fact was noted by the Royal Commission into Family Violence 2015 ' Issues Paper' p3. Victoria. 
23 Swift 2013 cited by Fromhader 2015 p6. 
24 Brownridge 2006 cited by Frohmader et al 2015 p7. 
25 Bedson 2015. 
26 Women with disabilities Victoria 2015 Position Statement violence against women with disabilities 
27 The Convention 2006, preamble (e). 
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3.12 While women with disability are subject to the double disadvantage of 

gender- based discrimination and disability discrimination, men with disability 

are also subject to disability discrimination and are at a greater risk of violence 

than men without disability. However, little is known about violence against 

men with disability. One study suggests that men with disability are at 

heightened risk of lifetime and current sexual victimisation as compared to 

men without disability, although they are at lesser risk than women with 

disability.28 

3.13 In OPA's experience, men in group home environments may be subject to 

physical and verbal abuse from staff and other residents. For example, in a 

recent case, Community Visitors notified the Public Advocate about a man 

with a disability being physically assaulted by a male staff member. 

28 
Monika M. , Mouradian V., Diamond M. 2011 Sexual Violence Victimization Against Men with 

Disabilities. American Journal of Preventive Medicine. Nov, Vol. 41: 494-497. 
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4 Service system issues 

'States Parties shall put in place effective legislation and policies, including 

women - and child - focussed legislation and policies, to ensure that instances 

of exploitation, violence and abuse against persons with disabilities are 

identified, investigated and, where appropriate, prosecuted.' (Convention on the 

rights of persons with disabilities article 16(5)) 

Normalisation of violence 
4.1 The tolerance of violence against people with disabilities is high and often 

one of the greatest difficulties people with disabilities face is the reluctance of 

others to recognise and believe that abuse has taken place. 29 One issue 

guardians see is a high tolerance of violence towards people with disability in 

residential settings by accommodation service providers and responsible 

authorities. If this violence was to occur in a domestic environment, it would 

be termed 'family violence'. 

4.2 In the case study below, VCAT appointed the Public Advocate to make 

accommodation, healthcare and access to services decisions on behalf of the 

represented person due to the existence of serious allegations of family 

violence. The guardian decided it was in the person's best interests to reside 

in disability services accommodation. Here, she experienced violence that was 

seen as normal by service providers. 

29 Victorian Law Reform Commission 2006 Review of Family Violence Laws, p40. 
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4.3 This following case similarly illustrates normalisation of violence and abuse 

towards people with disability by people involved in accommodation 

decisions and a lack of commitment of the rights of people in disability 

residential services as outlined in section 5(2) (b) of the Disability Act to 'live 

free from abuse, neglect or exploitation.' 

13 
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Workforce and culture issues 
4.4 OPA's analysis of notifications to the Public Advocate by Community 

Visitors revealed that violence between residents and violence perpetrated by 

staff towards residents in disability residential services are the top two types 

of notifications to the Public Advocate. Both of these categories potentially 

meet the definition of family violence. The analysis of case studies evidenced 

a range of workforce and cultural issues that allow violence to occur in the 

first place and allow it to be perpetuated once it has occurred. 

4.5 Violence perpetrated by staff towards residents is reported to OPA and 

Community Visitors in many forms ranging from bullying and disrespectful 

behaviour to rough handling, physical and sexual violence. In some services 

there is an implicit acceptance of behaviours that cause harm and a reluctance 

to name this as violence. This type of culture may also include the bullying of 

staff, which is intended to discourage reporting. 

4.6 Poorly trained staff and staffing shortages compound the issue. Poorly 

trained staff are unlikely to have a sophisticated understanding of disability 

and complex behaviours and may be unable to manage people with complex 

needs or to recognise and report actions that put residents at risk.30 Strong 

leadership and continuous professional development, supervision and 

support on the ground by more highly trained and experienced staff is needed 

to support these staff to better understand the people they are working with 

and to learn appropriate communication, support and behavioural 

management strategies. 

30 Some personal care workers in disability residential settings require no minimum level of training 
(DDSOl). Certificate IV level training should be the minimum for all staff. 
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4.7 Staffing shortages often result in minimally trained, casual and inexperienced 

staff working night shifts unsupervised with vulnerable residents. This lack of 

supervision and monitoring can enable a staff member to perpetrate acts of 

violence or abuse because their actions are unseen. The vulnerability of non­

verbal female residents receiving care from casual male staff, who may be 

working unsupervised and unmonitored, places female residents at risk. 

Reporting and investigation 
4.8 Accurate, open and transparent incident reporting is integral to eliminating 

violence and abuse against residents in disability residential settings. One 

Community Visitor writes, 'to understand any major issues, the incident 

report forms are read carefully. These documents are vital to any clues of 

abuse, mistreatment or neglect by anyone in a resident's life or systemic 

failures. '31 

4.9 The role ofleadership in responding to incidents, reviewing incidents, 

undertaking risk management and analysing incident reporting data is critical. 

Service managers are responsible for ensuring proper staff training, 

establishing a culture where it is safe and where reporting of incidents is 

expected. 

4.10 Community Visitors consistently report failures by services to report or to 

correctly categorise incidents and to provide Community Visitors with access 

to reports. In one service, Community Visitors reported eight category two 

incidents were downgraded by a manager. In another area, Community 

Visitors reported that 7 /8 reports were downgraded. 

4.11 In the case below, the Department of Health and Human Services (DHHS) 

had failed to provide a safe environment for the victim despite many reports 

being raised by the advocate guardian and other parties about his significant 

exposure to the risk of violence by his housemate. It was not until the 

guardian commenced an application order under the Personal Safety 

Intervention Orders Act and the Public Advocate escalated the issue that a 

solution was found. 

3 1 Sherlock, Y. 2015 'Draft submission to the Ombudsman from the Office of the Public Advocate ', 
unpublished report p3. 
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4.12 The case study below, investigated by the Victorian Coroner in February this 

year, shows the tragic consequences that can occur as a result of inaction by 

services in responding to threats of violence between residents. 

16 
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Broader service system issues 
4.13 A study into the effectiveness of guardianship for women with cognitive 

impairments experiencing abuse found that 'the extent to which achieving 

positive outcomes (for the women) was possible was largely determined by 

the service system's ability or willingness to offer support'. 33 

4.14 Despite research recommendations and existing policies, 'to date, there is 

limited evidence of a consistent practice of collaboration between the 

specialist services who may support people with cognitive impairments 

experiencing violence, such as disability, mental health, aged care, family 

violence and sexual assault services'.34 

4.15 Inconsistencies in the effectiveness of protection via intervention orders and 

police and justice system involvement show that there is a need for 

alternative and effective modes of protection for victims of violence. This 

included coordinated responses by police, family violence services, 

accommodation, case management and advocacy services. 

4.16 In the case below, service system failures over many years failed to prevent a 

lifelong trajectory of violence for a young woman 

Multiple intervention orders under the Family Violence Protection Act were 

unable to prevent further sexual assaults and violence. 

4.17 What was needed was a whole-of-service system response, which should have 

commenced much earlier in the person's life. The appointment of a guardian, 

who advocated strongly for an alternative trajectory for the represented 

person, ensured that at minimum, safe and secure housing became a priority. 

32 The Leader Newspaper 2015 Croydon North Killer told two of Murder Plan before the attack on 
roommate, 3 February. 
33 Dillon, 2010. 
34 Dillon 2010, plO. 
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The importance of independent monitoring 
4.18 In Victoria, there are a number of pieces of legislation in place that outline 

protective mechanisms for people with disability living in the community and 

in residential settings. The Office of the Public Advocate has an independent 

monitoring and/ or advocacy role in relation to four of those Acts, the 

Guardianship and Administration Act, the M ental Health Act 2014, the 

Disability Act and the Residential Services (Private Proprietors) Act 2010. 

4.19 A key provision in each in these Acts is the statutory role of Community 

Visitors. The data presented earlier and the case studies outlined in this report 

provide strong evidence of the importance of this statutory protection in 

Victoria, particularly in relation to reporting about violence, abuse and 

neglect. 

35 See Bedson L. 2012 'Four case studies of sexual assault against women in SRSs', Office of the 
Public Advocate. 
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36 See discussion of this issue in Chesterman, J ‘Modernising Adult Protection in an Age of Choice’, 
Australian Journal of Public Administration, vol. 37, no. 4, pp 517-524. December 2014. 
37 Chesterman 2014, p522. See also, Chesterman, J. 2012 ‘Submission to the Victorian Law Reform 
Commission’s review of the Guardianship and Administration Act 1986’ and Victorian Law Reform 
Commission 2012, ‘Guardianship final report’, Melbourne. 
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5.2 In the case below, an intervention order under the Family Violence 

Protection Act helped to operationalise the 'access to the represented 

persons' role of the guardian to address the risk of harm of ongoing abuse 

and neglect. 

Guardian asks police to take out IVO 

5.3 In exercising their authority under the Guardianship and Administration Act, 

the guardian must act in the 'best interests' of the represented person (s28(1)), 

taking into account as far as possible the wishes of the represented person 

(s28(2)(e)). 

5.4 In the case below, VCAT appointed the Public Advocate as guardian with 

decision-making powers including 'access to represented persons' due to 

impairment-related abuse. The guardian asked the police to apply for an 

intervention order under the Family Violence Protection Act that allowed 

contact but prevented .from committing family violence as the 

represented person had an expressed wish to continue to see the perpetrator. 
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IVO ineffective 1vhen victim induces breaches 

5.5 Unfortunately, in this case, it became increasingly clear that despite the 

intervention of the advocate guardian and the police, that the intervention 

order was insufficient to protect- The guardian remarked that despite 

the destructive nature of the relationship,- did not want it to end, 

would not give evidence and induced frequent breaches of the order. 

Guardian supports carer to take out IVO 

5.6 In the following case study, the role of the guardian is instrumental in 

supporting the family to seek legal intervention to protect themselves from 

family violence. 
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Family violence in group home settings 
5.7 The lack of recognition of violence perpetrated against women with disability 

in institutional and group home settings means that violence against women 

with disability 'remains outside the current legislative and policy frameworks 

and responses to addressing violence against women in Australia.'38 Men in 

disability residential settings in OPA's experience are also subjected to 

violence and existing response frameworks are also inadequate. 

5.8 Two pieces of legislation in Victoria aim to protect the safety of people who 

have experienced violence from another person who lives in the same house. 

Protection is available through either the Family Violence Protection Act or 

the Personal Safety Intervention Orders Act. Both acts allow magistrates to 

make intervention orders with the same conditions. This means the two acts 

38 Frohmader et al 2015 p6. 
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offer the same protections, including exclusion of the perpetrator (the 

respondent) from the home.39 

5.9 The Personal Safety Intervention Orders Act was 'drafted to provide greater 

consistency with the [earlier] Family Violence Protection Act in respect of 

terminology and procedure.'40 'Family members' are covered by the Family 

Violence Protection Act. If the parties are not 'family members', then 

protection can be sought through the Personal Safety Intervention Orders 

Act. 

5.10 The Public Advocate regularly sees violence in group homes that meets the 

criteria for orders to be made under the Family Violence Protection Act or 

the Personal Safety Intervention Orders Act. Yet, in practice in group homes 

settings, there appears to be little knowledge or understanding of the 

application of either act. 

5.11 In the case below, residents are at extreme risk of harm in a group home 

setting yet no application has been made for an intervention order under 

either act. There was no guardian involved. This meant that the possible 

applicants for an intervention order were limited to the police, the profoundly 

disabled victims of the violence or another person with the written consent 

of the profoundly disabled victims. 41 

39 Family Violence Protection Act s81 and Personal Safety Intervention Orders Act s67. 
40 Judicial College of Victoria 2011 , Brief Overview of the Personal Safety Intervention Orders Act 
2010, I http://www. judicialcollege. vic.edu.au/sites/default/files/Brief%200verview%20PSI0%20-
%20Final.pdf. The Judicial College of Victoria provides education for judges, magistrates and VCAT 
members. We keep judicial officers abreast of developments in the law and social issues, and help them 
build and maintain the skills they need to perform their roles with rigour. 
4 1 Personal Safety Intervention Orders Act sl5 and Family Violence Protection Act s45. 
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Personal Safety Intervention Orders Act vs Family Violence 
Protection Act 
5.12 While both the Family Violence Protection Act and the Personal Safety 

Interventions Orders Act offer the same protections, the Victoria Police only 

have a code of practice in relation to investigation of family violence. 

5.13 The Code of Practice for the Investigation of Family Violence ( the police 

code of practice) sets out 'compulsory police action' in relation to reports of 

family violence: 

Police will respond to and take action on any family violence incident reported 
to them, regardless of who made the report and how it was made. The action 
taken is based on risk assessment and risk management, regardless of whether 
the AFM [affected family member] makes a verbal complaint or written 
statement . . . 42 

5.14 There is no similar police code of practice for personal safety intervention 

order matters. As such, it is less clear when Victoria Police will apply for an 

intervention order on behalf of a person under the Personal Safety 

Intervention Orders Act and there is likely to be a less consistent approach by 

police. 

5.15 The Police Code of Practice currently doesn't discuss co-residents in a group 

home environment as possible 'family members' so it is unlikely that Victoria 

Police will apply for a family violence intervention order on behalf of 

someone in a group home environment where the alleged perpetrator is a co­

resident. The Code does mention that a 'paid or unpaid carer may, on a case 

by case basis, be regarded as being like a family member'43 

42 Victoria Police, Code of Practice for the Investigation of Family Violence , Edition 3, v2 2014, p 13. 
http://www.police.vic.gov.au/content.asp?a=internetBridgingPage&Media ID=464. 
43 Ibid. p 13. 
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44 Australian Human Rights Commission 2013 ‘Access to justice in the criminal justice system for 
people with disability - issues paper’. www.humanrights.gov.au.  
45 Victorian Equal Opportunity and Human Rights Commission 2014 ‘Beyond Doubt - the experiences 
of people with disabilities reporting crime’. 
46 Ibid. 
47 Ibid. p7. 
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6.6 An application for an intervention order under the Family Violence 

Protection Act, requiring the applicant to show 'on the balance of 

probabilities' that the respondent committed family violence against the 

affected family member and is likely to continue to do so, or do so again, was 

a possible course of action that was not taken. 

6.7 An intervention order excluding the perpetrator from the home would have 

protected the woman from further contact with the perpetrator. If in the 

court's view the respondent was not a 'family member', an application for an 

intervention order could have been made under the Personal Safety 

Intervention Orders Act to protect the affected person from the prohibited 

behaviour of sexual assault. Both acts allow the police to apply for an 

intervention order.48 

48 Personal Safety Intervention Orders Act sl5 and Family Violence Protection Act s45. 
49 Bedson 2012. 
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50 Victoria Legal Aid 2013 ‘New Personal Safety Intervention Order guidelines and procedures’  
https://www.legalaid.vic.gov.au/sites/www.legalaid.vic.gov.au/files/vla-psio-detailed-fact-sheet.doc  
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6.14 Under either act, if the police are the applicant they have carriage of the 

matter. In contrast, if an individual applies and the respondent contests the 

intervention order application, there will be a hearing. It is increasingly 

difficult to obtain a grant of legal aid for a contested personal safety 

intervention order hearing. If the person does not qualify for legal aid they 

will need to pay for a private lawyer or represent themselves. 

People with cognitive impairment as perpetrators 
6.15 Through OPA's guardianship work and its work with the Disability Act, the 

Legal Unit comes into contact with situations where residents with a 

cognitive impairment receive temporary relocation notices and notices to 

vacate because they have been issued with intervention orders under the 

Family Violence Protection Act or the Personal Safety Intervention Orders 

Act. Both acts enable conditions to be made in orders stating that the person 

not be permitted within a certain distance of the home. 

6.16 OP A is concerned that in some cases it is unclear whether the perpetrator has 

the capacity to understand the requirements of the intervention order. In the 

case below, compliance with the intervention order is unlikely due to the 

perpetrator's limited capacity to understand and learn from his actions. 

Similar to other cases in this section, appropriate intensive support and 

accommodation is needed to break his cycle of violence. 
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6.17 OP A guardians are involved in cases where recourse to the criminal justice 

system is relied on in isolation from the provision of appropriate services and 

support. In the case below, the Magistrate hearing the intervention order was 

clear that Disability Services had failed to respond to the represented person's 

accommodation and support needs. 

29 
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6.18 In the following case, a personal safety intervention order was taken out 

against a resident with an intellectual disability following the sexual assault of 

another resident. The perpetrator was given notice to vacate and returned to 

live with family, from which he had previously been moved from due to 

suspected exploitation and abuse. 

7 Recommendations 
7.1 OPA welcomes the Royal Commission into family violence as a significant 

step in both raising the profile of family violence and working towards an 

improved response to family violence in Victoria. OP A is supportive of the 

goals of the Royal Commission with its focus on system-wide issues, early 

intervention, effective responses and protections for people who have been 

affected by family violence in the past and who remain at risk of family 

violence. 

7 .2 However, OP A believes violence against people with disabilities warrants 

high level consideration and should be given greater prominence by the Royal 

Commission. Research undertaken in Australia and internationally provides 
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