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COWM SSI ONER NEAVE: As | have said on a nunber of previous

occasions, the Inquiries Act permts the functions of the
Conmmi ssion to be perforned by one or nore Conm ssioners
separately. Today two Conm ssioners will be present at
this public hearing, as Deputy Comm ssioner Ni chol son

cannot be present. Thank you, M Moshi nsky.

MR MOSHI NSKY:  Conmi ssioners, the topic for today's hearing is

the intersection with famly law and child protection |aw.
Each day this week we have been exam ni ng aspects of the
justice systenis response to famly violence. On Minday
we dealt with the initial police response. On Tuesday,
Wednesday and Thursday we dealt with aspects of the civil
and crimnal response. Today we turn to another aspect of
the | egal system response.

The interaction between famly violence and the
famly |law systemis of imense practical significance.
In many cases where there is famly violence there are
also famly | aw di sputes over custody and access to
children. The response of the famly |law systemin this
situation was frequently raised in the course of the
community consultations. To what extent does the famly
| aw system take into account the famly violence that has
occurred? |Is there a consistency of approach to the issue
of famly violence across the different parts of the |egal
system taking into account that as a result of our
federal structure different issues will be dealt with by
different courts?

A particular issue concerns the interaction
between the state child protection systemand the federa
famly |law system One of the issues raised in a nunber

of subm ssions is that each of those systens pl aces
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di fferent expectations on the woman as to what it neans to
be a good or protective parent. On the one hand, the
child protection system pl aces enphasis on whether the

not her is behaving as a protective parent which may expect
her to prevent all contact with an abusive father. On the
other hand, the famly | aw system was said to expect
nothers to facilitate the father having access to
children, with the nother criticised for opposing this.

It is inportant to note the limtations on the
scope of the Royal Commi ssion's powers both under the
Inquiries Act and the Terns of Reference. As | noted on
Tuesday, section 123 of the Inquiries Act provides that
t he Royal Comm ssion cannot inquire into or exercise
powers in relation to, anong other things, a Victorian
court. Subsection (3) provides, however, that nothing in
the section prevents a person or body from giving evidence
or information or producing a docunent voluntarily to the
Royal Comm ssi on.

In light of these provisions, the Royal
Comm ssion wll not be inquiring into any Victorian court,
and this includes both the Magistrates' Court and the
Children's Court. Likew se, although not specifically
mentioned in section 123, the Royal Comm ssion will not be
inquiring into any Federal Court, and this includes both
the Famly Court and the Federal Circuit Court. Thus, for
exanpl e, the Royal Conmm ssion will not be exam ning the
out conmes of any particular cases or the performance of any
judicial officers or of any of those courts in general.

Can | now outline sone of the questions that wll
be addressed in the evidence today. How do famly

vi ol ence issues present in the Children's Court and Fam |y
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Courts? What jurisdiction and powers do those courts have
to respond to fam |y violence i ssues and what are the
barriers to them doing so? Gven that both jurisdictions
operate within the prismof the paranountcy of the best
interests of the child, how are the risks posed by famly
vi ol ence assessed and managed in the different systens?
To what extent can there be therapeutic responses through
the famly law and child protection systens to famly
vi ol ence or its causes? What opportunity is there to hear
directly fromchildren or have their experiences and views
taken into account? How do the jurisdictions share
i nformation?

Can | now outline the witnesses who will be
gi ving evidence today. W start with a lay witness, to
whom we have given the pseudonym "Anna Jones". She wl|
gi ve evidence of her experience of the famly |aw and

child protection systens as a victimof famly violence.

That evidence will be subject to a Restricted Publication
Order and will not be live streamed on the internet.
Following that we will hear evidence from

Presi dent Chanbers, the President of the Children's Court,
and Magi strate Dotchin, who sits in the Children's Court.
They will provide evidence of the Children's Court
perspective on the way fam |y violence issues energe in
and are responded to in that court.

Then we wi Il hear evidence from Andrew MG egor
He will give a children's [ awer's perspective on acting
for parents and children in cases in the Children's Court
where famly violence is an issue.

Then Dr Patricia Brown will give evidence about

the role of the Children's Court Clinic in assessing the

.DTI: MB/ TB 07/08/ 15 2219 MR MOSHI NSKY

Royal

Conmi ssi on



© 00 N oo 0o b~ w NP

W W N N N DD N D DD DD MDD PP PP PP, ERE R
R O © 00 N oo o Ao W N b O © 0o N oo O b~ w N+, O

risk to children posed by famly violence and the way
those risks are bal anced agai nst other risks to the
wel fare of children.

Then Leeanne MIler will give evidence about how
child protection authorities becone involved in famly |aw
matters, the threshold for child protection intervention
in the Children's Court and how DHHS works in the famly
| aw and child protection interface.

Next, Nicole Rich will give evidence. Her
evidence will deal with VLA funding, guidelines and
services for famly law and famly viol ence, including
child support matters.

Next, Dr Kelsey Hegarty will give evidence about
the inpacts of famly |aw proceedings on victinms of famly
vi ol ence.

Then we wi ||l have a panel conprising Caroline
Counsel, Lee Form ca and Helen Matthews. They w |
address how fam |y viol ence issues energe and are deal t
with in the famly |aw system including reflections on
the i nmpact of successive |egislative changes, the role of
culture, issues of accessibility for litigants, the role
of Iawers and the potential for further |egislative
change.

Can I now nention sone of the potenti al
recommendati ons that have arisen through the subm ssions
t he Comm ssion has received. These recommendati ons
address the followng matters: to clarify the power of the
Children's Court to nake famly |aw orders; to expand the
Magi strates' Court powers to nake and suspend famly | aw
orders; a single database for famly violence, child

protection and famly |aw orders; training for |lawers on
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famly violence; increased access to Legal Aid for victins
of famly violence; recomendations to the federal
Attorney-General regarding training for famly | aw
consultants and the expansion of the present Fam |y Law
Council terns of reference on the intersection of famly
| aw and child protection to include fam |y violence; to
redirect the focus of Child FIRST and DHHS i nvol venent
towards perpetrators rather than inposing responsibility
on victim parents; and enbedding of famly viol ence
workers in courts and child protection agencies.
Conm ssi oners, that concludes nmy opening renarKks.
As the next witness's evidence won't be on the internet,
could we now have a short break for a couple of m nutes.

(Short adjournnent.)

( CONFI DENTI AL SECTI ON FOLLOWS)
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<PRESI DENT CHAMBERS:

<MAGQ STRATE DOTCHI N:

M5 ELLYARD: Thank you, nenbers of the Conm ssion. W have

present in the witness box President Chanbers and

Magi strate Dotchin fromthe Children's Court, and we thank
themfor their presence. President Chanbers, may | ask
you first to identify the role that you hold and your

background both in the law and as a judicial officer?

PRESI DENT CHAMBERS: Thank you. It is a pleasure to be here

today and to have an opportunity to speak to the

Commi ssion. So | thank you for that opportunity. | was
appoi nted President of the Children's Court in June of
this year, so |l amnewto the role. Prior to ny
appointnment | was a nmagistrate for the past approxi mately
ni ne years and had worked in a range of jurisdictions,
civil, crimnal, in all areas of the court. M last two
years were as supervising nmagi strate of the sex offence
list. Prior to that | had been supervising nmagistrate of
the Victins of Crinme Assistance Tribunal. M background
prior to that is working in the area of industrial law in
a range of areas, in private practice and also within

governnent. So that's ny background.

M5 ELLYARD: WMagistrate Dotchin, could | invite you to

summari se your history both as a judicial officer and in

the | aw nore generally?

MAG STRATE DOTCHIN: Thank you. | have been a magistrate for

five years, appointed in June 2010. | have worked for the
| ast five years exclusively in the Children's Court at

Mel bourne, and for this year | have been the regional
coordi nating nagi strate at the Mdorabbin Children's Court.

Prior to that | was in ny own practice for about 13 years.
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Prior to that, about 11 years working at the Legal Ad
Commi ssion, as it was then called, and ny practice
i nvol ved nme appearing in courts, mainly Magistrates',

County and a lot of work in the Children's Court.

M5 ELLYARD: May | ask you, President Chanbers, to sunmari se

the work and the jurisdiction of the Children's Court?

PRESI DENT CHAMBERS: So the Children's Court is created and

under the legislation is referred to as a speciali st
court. It is divided under the Children, Youth and

Fam lies Act into four divisions. Overwhelmngly, the

maj ority of the work of the court occurs in what's called
the famly division, which deals with protection
applications in relation to children and young people from
birth until the age of 17 years of age who are at ri sk.
The famly division sits at the Mel bourne Children's Court
at Mborabbin and, upon its opening, at Broadneadows
Children's Court, which is due to open as a purpose-built
facility for the Children's Court towards the end of this
year.

There are 13 magi strates currently that work in
the Children's Court exclusively in that jurisdiction in
addition to nyself. The famly division also operates in
regional Victoria, but that occurs through magi strates of
the Magi strates' Court of Victoria in the regional courts
around Victori a.

The second division of the court is the crimnal
di vision of the court, which deals with children and young
peopl e charged with conmtting an offence. | wll return
to that inportant jurisdiction in a nonent. For the past
10 years - we are comng up to the 10-year anniversary of

the Children's Koori Court, which operates in the crim nal
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division, and that was an initiative to deal with the
overrepresentation of young Koori youths in the juvenile
justice system The Koori Court operates in eight
| ocations across the state, and in sone areas it's
referred to as a Koori youth court. Then there's the
Nei ghbour hood Justice Division that also deals in the
crimnal jurisdiction.

"1l nove on now to the intervention order

jurisdiction.

M5 ELLYARD: Yes, please. The court has, as | understand it,

bot h an exclusive and an overlapping jurisdiction in

relation to intervention order matters?

PRES|I DENT CHAMBERS: Yes, and this is a matter | will return to

in nore detail later in my discussion. So the Children's
Court does have a concurrent jurisdiction under the famly
violence legislation to deal with all matters where there
is achild involved. Primarily the Children's Court deals
wi th applications where the child or a young person is the
respondent to such an application, and that we have - and
| will address this |ater, but there's been a concerning
increase in those types of applications where
overwhel m ngly parents or step-parents are those protected

by the application.

M5 ELLYARD: Leaving aside the crimnal jurisdiction where

| woul d understand that proceedings are initiated as they
woul d in any other crimnal jurisdiction by the |aying of
charges, howis the famly division jurisdiction of the

court invoked? How does a case cone to you and then how

does it progress through your systenf

PRESI DENT CHAMBERS: The court - in the child protection area

there are two primary ways in which an application cones
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before the court, really depending on the circunstances of
the matter. The first is by notice, where the matter wll
be listed initially in the nention list of the court.

They are | ess conmon. Then there's by way of apprehension
and pl acenent in an energency care where a child is placed
in energency care by the protective intervener, either
with or without a warrant. Those applications nust be
dealt with by the court wi thin one working day, and on
apprehension, then the court nakes a determ nation as to
whet her or not the child is to remain with parents or to
be placed in out-of-home care, whether that means with
other kin or other famly or in some formof residential

facility.

M5 ELLYARD: You nentioned the protective intervener. As

| understand it, the authority with the power to apprehend
a child and comrence a proceeding of this kind is the

Departnent of Health and Human Services?

PRES|I DENT CHAMBERS: Heal th and Hunman Servi ces and the

del egate, yes.

M5 ELLYARD: That jurisdiction having been invoked and the

child having been brought before the court, what are the
kinds of orders that the Children's Court is enpowered to
make and what's the decision-nmaking framework or
principl es pursuant to which those decisions are being

made?

PRESI DENT CHAMBERS: So the overriding consideration for the

court in all its determ nation under the Act is what is in
the best interests of the child, and that's the paranount
consideration and that's the framework wi thin which al

deci sions are made by the court. | have provided to the

Comm ssi on a docunent that sets out decision-nmaking
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principles to which the court nust have regard. They are
set out in section 10 of the Act.

Utimately when determ ning whether a decision is
in the best interests of a child the need to protect the
child fromharmand to protect his or her rights and to
pronote his or her devel opnent nust be considered. Then
there are beyond that an additional |ayer of
consi derations, which it nust be acknow edged are at tines
conpeting considerations. So, for exanple, a need to give
the wi dest possible protection and assistance to a parent
and a child as a fundanmental group unit within society is
one of the best interest considerations, having regard, as
| said, to that paranount consideration of the best
interests of the child. Again, the need to strengthen,
preserve and pronote positive rel ationships between the
child and their parent, famly nenbers and ot her people
significant to the child.

Notably in this context the effects of cumul ative
patterns of harmon a child' s safety and devel opnent, and
"' maware that the Comm ssion has heard extensively in
relation to cunulative harmin the context of famly
vi ol ence; again, the desirability and continuity of
stability in a child s care; if desirable, the need to
plan for reunification of a child with their parent;
desirability of a child to be supported to gain, and this
is an inportant area, appropriate educational services,
heal th services, acconmodation; to participate in
appropriate social opportunities for the child; the
desirability of siblings being placed together.

| haven't referred to all but, again, nopst

significantly in the context of our Koori - Aboriginal and
.DTI: B/ TB 07/08/ 15 2226 CHAMBERS/ DOTCHI N XN
Royal Comm ssion BY M5 ELLYARD



© 00 N oo 0o b~ w NP

W W N N N DD N D DD DD MDD PP PP PP, ERE R
R O © 00 N oo o Ao W N b O © 0o N oo O b~ w N+, O

Koori community, having regard to where a child has a
particular cultural identity and where they are placed in
out - of -honme care, the desirability of a child retaining a
connection to their culture and to conmunity.

So, as you can see, as | read through sone but
not all of those considerations that the court nust take
into account, there are conpeting considerations which
nmust i nform our decision naking agai nst the paranount

interests of the - the best interests of the child.

M5 ELLYARD: Are you able to estimate to what extent, thinking

particularly about the fam |y division child protection
jurisdiction of the court, to what extent famly viol ence
presents as one of, if not the only, considerations that

have brought a child or a famly to the court?

PRESI DENT CHAMBERS: Under the Children, Youth and Fam |ies Act

there is no specific head, if you like, that deals with
famly violence per se. Under the Act what the court has
regard to - the applications that are brought before the
court involve applications where there is either a concern
about physical abuse of a child or psychol ogi cal,

enotional abuse or that a child is at risk of those
things. So they are the grounds generally identified by
the protective intervener, the Departnent of Health and
Human Services, as the basis to an application being

br ought before the court.

In answer to your question, my understanding is
that an overwhel m ng nunber of those matters involve
either singularly, but nore frequently in conbination with
ot her factors such as nental health, drug and al cohol, the
presence of famly violence either where children are

witnessing it, and that's nore frequently a concern, or
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having a nore direct experience of famly viol ence.

M5 ELLYARD: You nention that often famly viol ence presents as

one of a nunber of overl apping factors that have brought
the child to the attention of the protective intervener
and then to the court. |Is it possible to say anything
general about the cohort of famlies who find thensel ves
in your jurisdiction and the particular issues that, as a

way of generalisation, tend to affect those famlies?

PRESI DENT CHAMBERS: \What becones apparent is that there is

often intergenerational disadvantage that appears in our
court, that you will not infrequently have famlies that
have an intergenerational experience of the child
protection system Put that in the Koori context, that's
also coomon. |I'mfamliar with the evidence you received
from Andrew Jackonos in relation to the preval ence of
famly violence in the review, the Taskforce 1000 revi ew
t hat he's undertaken.

| f you can generalise around denographics in our
court, there is entrenched di sadvant age, poverty, a
preval ence of drug and al cohol problens, and intergenera
di sadvantage. Coupled with that are the |ack -
educational - |ost opportunities for educational and other
opportunities for the young people that are before our

court.

M5 ELLYARD: You nentioned that there's no specific head of

intervention on famly violence and that, rather, an
application wll conme before the court nom nating one of
t he grounds under the Children, Youth and Famlies Act
such as risk of physical harmor risk of enotional or
psychol ogical harm Gven that that's the way the matter

reaches you, taking the exanple of an apprehensi on where
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the matter conmes to the court quite fast, what are the
processes by which the court's able to informitself about
the context of the application and, for exanple, to make
an assessnent of famly violence and the risks that famly

vi ol ence m ght be posing to that child?

PRESI DENT CHAMBERS: Yes. Qurs is not strictly an

inquisitorial process. It is an adversarial systemto the
extent that we are reliant on the information that is
brought before the court to a large extent. Although the
criteria is very different, it's not dissimlar in a sense
to the information that you have in a bail application in
that you are reliant upon the police to bring forward the
i nformati on.

| thought this was perhaps best explained to the
Comm ssion if Magistrate Dotchin gave an exanple of a day
at Morabbin and how - what conmes into his court and the

information he's likely to receive in the court.

M5 ELLYARD: Pl ease.
MAG STRATE DOTCHIN: A typical day at Moorabbin will involve a

nunber of style of cases, and the nore difficult cases
woul d probably be the ones that are com ng through the
door, the ones that you don't know when you walk into
court at 10 o'clock in the norning. They will be the
protection applications or the breaches by energency care,
and the nmagi strate knows little about those cases.

If I open ny filel wll have a form It's
called a FormB. [It's a sunmary that the Departnent of
Human Servi ces have typed out for ne, and that gives ne an
overview, fromtheir point of view, fromits point of
view, as to what the case is all about. Apart fromthat

there is another formal docunent which, if it is a
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protection application, will have the boxes ticked which
grounds of the protection application the child has been
| odged on or children have been | odged on. So that's the
only witten material that | will generally have at the
start of the day.

During the course of the day I wll be advised
further by the departnent's |awer and the | awers for the
ot her parties, they may be the parents or the children, as
to what they say the case is about. So in terns of
witten docunentation, very little, and it's a difficult
situati on because you are deciding cases about where
children should be placed by way of subm ssions fromthe
Bar table. Those subm ssions cannot be tested, of course,
because the very nature of the subm ssions argunent is
that there is no evidence. |It's just subm ssions fromthe
Bar table.

M5 ELLYARD: So, M Dotchin, if I can follow that up. You are
tal ki ng about a situation where there is an i medi ate
di spute about where a child should live in the short ternf

MAG STRATE DOTCHIN: Correct.

M5 ELLYARD: \Whether with their famly or el sewhere, and in the
context of famly violence and wei ghing the risks posed to
that child to what extent at that early stage do you have
any ability to test who's nore likely to be correct or
what the level of risk to the child is?

MAG STRATE DOTCHIN: As | say, the only docunents that | have
are the two that | have nentioned, and then it's just the
material that's given to ne through the subm ssions from
the solicitors or the lawers at the Bar table, so there's
not hing further, and the urgent decision has to be nade as

to where the child or the children have to be placed that
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evening. | suppose having worked in the jurisdiction for
a considerable period of time | bring that experience to
bear in ternms of determ ning what should occur in their
case. | look at the section 10 principles in the Act of
course, and a child should only be renoved from a parent

or parents if there is an unacceptable risk of harm

M5 ELLYARD: So when we think about that unacceptable risk of

harm |l evel, | wonder could you reflect for the Conm ssion
on how in practical terns the risks posed by famly
vi ol ence are weighed in the scales in general terns

agai nst the kinds of other risks that m ght exist?

MAG STRATE DOTCHIN: They are very significant risks, and they

are often downpl ayed in the subm ssion argunents in court
obviously by the solicitors who are representing the
parents on the particular day. They are often difficult
to get to the bottomof. There's a dispute about the
extent of the famly violence. The departnment will often
have information fromwhat's called a notifier. That
notifier's details are of course secret. That notifier
may have given sone details to the departnent about what
they say is the famly violence, if we are just talking
about famly violence, isolating that issue, and then the
parents will be advising through their |awers what they
say the situation is in relation to the donestic violence,

fam ly viol ence.

M5 ELLYARD: Can | take up sonething you nentioned earlier,

Presi dent Chanbers, about the work of Andrew Jackonos and
t he evidence that the Conm ssion has heard fromhim One
of the things that he told the Comm ssion was that there's
a very substantial overrepresentation of Aborigina

chil dren anongst the cohort of children who are renoved.
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| think he said that it's five out of every thousand
children in the general population, but it is 63 out of a
t housand anongst Aboriginal children who are renoved from
their famlies by a protective services. Could you
reflect fromthe court's perspective on that statistic and

the way that presents for the court?

PRESI DENT CHAMBERS: Yes. It is a matter of concern to the

entire community the overrepresentation of children, both
inour famly division but, as nust be observed, in the
crimnal division as well. That's seen, unfortunately, a
| arge spike in the nunber of children remanded, and that

i ncl udes our Koori community. | was at Parkville Youth
Centre | ast week. There were 67 children held on remand,
26 undertaki ng sentence. So they are very concerning
figures in the crimnal jurisdiction. So there are what
you coul d call cross-over kids or young people who are
both involved in child protection and involved in the
crimnal jurisdiction.

So in the context of the overrepresentation of
our Koori children and young people that is an enornously
concerning matter. M understanding is that Victorian
Aboriginal children are 12.3 tinmes nore likely to be on a
care and protection order in conparison to the rest of the
community, 11.8 tines nore likely to be in out-of-hone
care. Qut-of-hone care may well nean with kin, in kinship
arrangenents, but may well nean in residential care
facilities, with a need for, in ny view, a greater nunber
of those to be Aboriginal controlled organisations
facilitating that if we are unable to find appropriate

ki nship arrangenents.

M5 ELLYARD: May | turn then to a different topic, and you have
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al ready adverted, President Chanbers, to thinking about
the intervention order jurisdiction of the court, sone

i ncreases that you have observed. In the joint subm ssion
that was submtted to the Conm ssion by the Mgi strates'
Court and Children's Court of Victoria there's sone
statistics at section 5.2, which is on page 25, about the
way in which applications in the intervention order
jurisdiction of your court have increased over tinme and
the way in which proportions have changed. Could you

reflect on those matters, please?

PRESI DENT CHAMBERS: Yes. | think the concerning trend that's

been identified here is young people as respondents to
applications for intervention orders here. 1It's a very
different - the issues that have brought those matters to
court will often involve very different issues than other
famly violence, if | can say so. | think this is quite a
di screte area for the Commi ssion's inquiry.

I n our DOCS subm ssion it indicated that
respondents were nostly mal e and between the ages of 10 to
17 years, but this concerning age group between 15 and
17 years has al nost doubl ed since 2003/04 to 59 per cent
in 2013/14. \Wat obviously concerns ne about that is when
a matter has reached the Children's Court where a parent
has made an application obviously there's a lot that's
gone on that has led to a decision by a parent to get to
t he point where they are seeking intervention by the
court. Wat |I'manxious to see is inproved services for
t hese young people. Qur subm ssion nade reference to a
programrun by the Greater Quter Dandenong Council called
the GRI PP program

M5 ELLYARD: Yes, and that's referred to | think in your
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submi ssion a little bit further al ong.

PRESI DENT CHAMBERS:. Yes. That was a referral point for these

young cohort of young nen and invol ved individualised
sessions involving cognitive behavi our, aggression
repl acenent therapy but also a crisis response, working
with the famly, which seenmed to be critical.

| said | would cone back to our crimnal division
because the court has now put in place, albeit as a pilot,
a crimnal diversion programfor young people in
conjunction wth Jesuit Social Services that's operating
at a nunber of sites - Dandenong, Sunshine, Werri bee,
Br oadmeadows, Ballarat, Stawell and Ararat - working with
Victoria Police to divert young people and to provide
appropriate supports and services to young people at the
very entrance to the crimnal justice system so hopefully
di vert them

| would like to see services available for this
group of young people to again divert them because at the
worst end we end up with children in custody, on renand,
because the parents cannot have that child in the hone and
we can't bail them back to the honme because the parents
aren't prepared to have themreturned to the honme unl ess
servi ces have been brought into place that assure the
famly that the siblings, that the daughters are going to
be safe in the hone.

These are conpl ex i ssues because there are nental
heal th i ssues prevailing here, there are behavi oural
i ssues prevailing, and then there's the added conplication
and increasing preval ence of ice being involved. So these
young nen need to have an appropriate program of services

avai l able either to divert themfromthis behaviour or to
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respond before it gets to the point where we are renmandi ng

t hese young people in custody.

COW SSI ONER NEAVE: Ms Ellyard, | did have a question. 1Is it

your inpression that this cohort is different fromthe
cohort that you deal with in the child protection
applications; that is, children who are subjected to child
protection? Are they comng froma w der range of

fam|lies?

PRESI DENT CHAMBERS: Absolutely right. Absolutely right, yes.

So you have parents who woul d ot herw se be - have access
to resources or would be resourceful or have community
supports. These children may well be in education. But
it's behaviours within the home that are concerning, but
it's a broader denographic, if |I can put it that way, than

you may generally see in child protection. Not

exclusively, but, yes, | think that's right.
MAG STRATE DOTCHIN: | agree with that. | think that's
correct.

M5 ELLYARD: President Chanbers, you tal ked about the existence

of diversion prograns as pilots in the crim nal
jurisdiction. But am|l correct in understandi ng that what
the court presently doesn't have the capacity to do when
responding to a young person who at this stage is still
only a respondent to an intervention order, there's an
absence of services or prograns to which the court can
make referrals at that earlier stage; is that the

position?

PRESI DENT CHAMBERS:. Earlier stage. So what | want to be able

to see is greater opportunities for diversion and services
for young people at the very entrance into our crim nal

justice system but also services available for famlies
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before they conme to the point of coming to the court to
get an intervention order, and at court. If that is the
very first time we are capturing these young people, and
often court events are a nechanismto capturing - we have
got to a pointy end in a famly's life. \Wat the
Children's Court never received was funding for applicant
and support workers, and I'm keen to have certainly a
yout h focused response avail able at the court so that we
can nmake appropriate referrals to services, but there need
to be the services for these young people. | think the
GRI PP program as | nentioned in the subm ssion, was
defunded. So as far as | know there isn't that specific

service available for these young people.

M5 ELLYARD: You nentioned the increased preval ence of ice as a

factor. To what extent are there youth-specific drug and
al cohol facilities or courses to which the court is able

to nake referral s?

PRES|I DENT CHAMBERS: Qur court is fortunate in that there is

enornous goodwi Il to do work out in the community for
young people. There is. It is not a direct answer to
your question yet, but I will get there. For exanple, in
the famly drug treatnent court, it will be operating out
of Broadneadows, this is in our famly division an

i ntensive, non-adversarial programthat is overseen by a
magi strate, Children's Court nmagistrate, together with the
departnent and others to provide famlies, parents - this
is parents with access to drug and al cohol treatnent,
where they in particular have young children under three
years of age and the court has worked very positively with
pl aces such as Odyssey House that have devoted sone beds

there and facilities and other drug and al cohol prograns
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to provide facilities for the famly drug treatnment court.
But, in answer to your other question about what
is available, there is a limt, obviously, on nental
heal th beds for young people, and that's particularly
concerni ng because at tinmes we have seriously unwell young
peopl e remanded in custody because a bed can't be found
for them There is a concerning |ack of appropriately
built residential facilities. There are services,
certainly there are, but accessing those in a tinmely way

remai ns an enornous problem for young people.

MAG STRATE DOTCHIN: Could | add sonmething there, Ms Ellyard?

M5 ELLYARD: O course.

MAG STRATE DOTCHIN: If | could just take a typical scenario

with an intervention order list at the Ml bourne
Children's Court. [It's not unconmon to have a single
parent, usually the nother, with a couple of children that
she's | ooking after, and it mght be that the el dest

child, usually a male, is causing sone difficulties in
that hone. That young male m ght be assaulting his

nmot her, refusing to go to school, danagi ng property in the
home. He is really becom ng unmanageabl e. There's been a
ot that's occurred before they finally get to court.

This is not a child that's conme under the - any
notification of the Departnent of Human Services, Health
and Human Services. At the |ast resort soneone has

advi sed her that she should take an intervention order out
agai nst her son. She is very upset about that. She
doesn't want to do that. But she comes to court and she
says, "l can't have himhone. | can't have hi mhone
because he's assaulting nme, he's damagi ng the house and

now he's assaulting his younger sister, and | have to
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protect her as well as nme and the house. | can't have him

hone. She's in tears. She doesn't know what to do.

If I could just add to what Judge Chanbers says,

| have no service available at that stage to refer that
boy to. The best | can cone up with is to either (a) make
a notification to the departnent that they need to find

hi m some accommodation. At that |late stage the only
accommdation they are likely to find for himw Il be in a
residential unit. He nmay be placed with young nen who are
in trouble with the | aw, who have nmuch worse famly
backgrounds than this young fellow, and he's then exposed
to a whole set of risk factors that he's not exposed to at
hone.

If there is no notification to the departnent at
that stage, in terns of getting sone assistance | can
refer the case to the Mel bourne Children's Court Cinic,
and with all of the goodwill in the world the clinic may
not be able to report back to the court within a period of
time that's appropriate given the problens that that
famly is facing. So if the clinic is busy and it's not
able to provide a report - it may take anywhere between
six, eight or 10 weeks for that report to cone back - what
do we do in the neantine with that young man and where
does he go? That is a reasonably common scenario in the
Chil dren's Court of Mel bourne.

The service, if | could say, needs to
be - certainly fromny perspective as a magi strate - at
that level, right there, and available in court, whether
it's an educational service, whether it's sone sort of
support service, a housing service - sonmething to keep

this young man out of the mainstream of protective
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services but just sonething that we have got to keep him
safe for a period of tine, and maybe sonethi ng can occur
where he can go back home with the appropriate services
put in place at hone.

Judge Chanbers has nentioned the remand scenari o.
That certainly is the worst case scenario, but it's bel ow

that that we are struggling

PRESI DENT CHAMBERS:. Magi strate Bowl es has recently conpleted a

Churchill Fellowship in relationship to this very issue of
young peopl e accessing drug and al cohol treatnent. She
visited Sweden and New Zeal and and ot her places. In
Sweden they have a mandated program for young children.
It places themin hone-Ilike environment but they have to
stay there. It's not a punitive environnent by any neans
but it's staffed by experienced clinicians, psychol ogists,
drug and al cohol workers, et cetera. That has yiel ded
very successful results.

This all cane in response to Magi strate Bow es,
who is an experienced magi strate in the Children's Court
jurisdiction, hearing parents saying, "Wat do | have to

do to save ny child's life?"

M5 ELLYARD: May | turn to a different range of issues which

| will invite the court to comment on and that | wll
group under the heading of "Jurisdictional issues”. You
mentioned in your introduction to the court, Judge, that
the Children's Court is a specialist court, but you also
mentioned that in regional Victoria the jurisdiction is
exerci sed by magi strates of the Magistrates' Court, who

don't sit full tine in the Children's Court.

PRESI DENT CHAMBERS: Yes.

M5 ELLYARD: Are there comments you would |ike to make about
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the way that works in practice and, if | could say this,
the pros and cons of the specialised approach to the

Children's Court jurisdiction?

PRESI DENT CHAMBERS: Certainly one of the attractions of the

regional nodel is that they will potentially have a
greater famliarity with the famly - may well have. They
will also be sitting in the crimnal jurisdiction, the
famly violence jurisdiction. They will close the court,
open the Children's Court, be able to deal with that
matter, and so that as a nodel has certain attractions.

Every magi strate assigned to work in the
Children's Court is assigned by the President of the
Children's Court, having been satisfied that that is an
appropriate assignnent for that magistrate. So there are
certainly attractions to that w thout underm ning the need
for a specialisation for this area for very good reason
because the issues for children - for exanple, in the
crimnal jurisdiction the sentencing regine is entirely
different. W have proudly in Victoria a dual -track
systemthat's been enornously successful in focusing on
the rehabilitation of our young people and exercising a
very different sentencing reginme to that that's exercised
in the crimnal jurisdiction.

I f you | ook at our statistics of youth rel ated
viol ence they are far |lower than any other state in
Australia. So it is a systemthat works well. So that
degree of specialisation is very inportant, but certainly
in terms of the capacity for those magistrates to get a
better understanding of the famlies and the conplexity,
if you like, of the legal issues that may be arising, they

could be in a better position.
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For exanple, and I think as Magistrate Dotchin
was saying, if he is sitting at Moorabbin and is trying to
determ ne what are the circunstances in relation to the
intervention order, for exanple, if | can just give one
exanpl e of how information sharing is problematic in our
jurisdiction, the Children's Court identifies cases by
reference to the child s nane. So our electronic system
does it in that way in the famly division. [It's not easy
for us, therefore, in all cases or many cases to be able
to search whether or not a parent, who may have a
different nane, is a respondent to an intervention order
in the Magistrates' Court.

W won't necessarily have that infornmation
brought to us. W can ask for it to be brought to us, but
it won't necessarily. | think in ny discussions with
M Dotchin he says that infrequently is that information
avail able, let alone finding out is the father facing
crimnal charges, is he on remand, when is his bai
application, information - critical information |ike that.
There's nore work to be done, | suspect, in finding that
out than in those regi onal areas.

That said, one thing that |I'mvery pl eased about
is what Magistrate Dotchin is doing and will happen at
Br oadneadows is a docketing systemfor our famly violence
matters so that magistrates will - there will be inproved
case managenent of these matters and a better know edge of
the famlies and hopefully that builds up information.

But there obviously does need to be a | ot done about
i nformati on sharing, the ability of agencies to ensure
that - and for the court to share its information and for

information to be brought before the court so that we are
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all making the best infornmed decisions in the best

interests of children.

MS ELLYARD: One of the issues that the Conmi ssion has heard a

fair bit about is the experience of a nunber of people who
made subm ssions about their experience of having to go
both to the Children's Court and to the Fam |y Court
systemin respect of access and custody arrangenents
involving their children and the difficulties they

encount ered because certain things could only be done in
one place or another. Are there comments you woul d nake
about the way in which sone of those difficulties m ght be
able to be resolved and the role that your court m ght

wish to or be able to play?

PRESI DENT CHAMBERS:. Yes. The jurisdictions - the intersection

bet ween the Magi strates' Court of Victoria, the Children's
Court of Victoria and the Famly Court are perpl exing even
to those of us in this roomexperienced with the system
So imagine trying to navigate that process when you are
tal ki ng about the group of famlies that generally are
com ng before our court. In ternms of the famly | aw
proceedi ngs and Children's Court of Victoria proceedings,
there is a nenorandum of understanding in relation to such
matters, but generally where a famly has been in our
court but protective concerns have resolved, the
proceedi ngs may well be adjourned for a reasonably | engthy
period of time because what's being asked of the famly is
to now go over to the Famly Court to finalise their
matters in that jurisdiction.

Then there's the question of what information is
transferred to that jurisdiction, and the worst case

scenario is a famly, and nore particularly a child's
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life, has been caught up in litigation in the Children's
Court of Victoria only potentially to have litigation
rerun but in a different context in the Fanmily Court of
Australi a.

There is a live question as to whether the
Children's Court of Victoria is a court of summary
jurisdiction for the relevant provisions of the Famly Law
Act. The Australian Law Ref orm Conm ssi on had nade
recommendations that that be rectified, and I would
strongly support a nove to rectify and clarify that the
Children's Court of Victoria can operate as a court of
summary jurisdiction in that regard.

Following reviews of the Children's Court system
a lot of investnment and a |lot of ny personal conmtnent is
to |l ess adversarial processes in the Children's Court of
Victoria and a conciliation conference process ideally
where parties have resolved matters - and that woul d
i ncl ude parenting orders - ideally the Children's Court of
Victoria could make those orders w thout any need for
people to transition across.

That coul d happen now where the Children's Court
sits in conjunction with the Magi strates' Court of
Victoria. But then, and | think Magistrate Dotchin is
best placed to answer, whether or not we would have a
capacity or, with those that appear in our jurisdiction,
the necessary skills and training, because at the nonent
we are very much silos between practitioners and
magi strates that work in child protection in the famly
di vision and those that then go across. | think
M MG egor's subnission to the Conm ssion tal ks about

practitioners often sinply referring famlies to another

.DTI: MB/ TB 07/08/ 15 2243 CHAMBERS/ DOTCHI N XN

Royal

Conmi ssi on BY Ms ELLYARD



© 00 N oo 0o b~ w NP

W W N N N DD N D DD DD MDD PP PP PP, ERE R
R O © 00 N oo o Ao W N b O © 0o N oo O b~ w N+, O

| awyer who has expertise in famly | aw, despite having
built relationships with famlies in the Children's Court

of Victoria.

MAG STRATE DOTCHIN: | just did a straw poll last night.

| could only think of two | awers who regularly appear in
the Children's Court who have got a famly | aw practi ce.
So they are nutually exclusive jurisdictions for the
practitioners as a rule.

If I can just go back a step too just to add
sonething that canme to ny mind a nonent ago. | talked
about in the norning when |'m at Morabbin and | open ny
file and I have really just tw docunents in front of ne,
the sunmmary and the formal piece of paper about the
grounds of the application. | do not have a copy of an
intervention order that may be in existence that nmay be
relevant. | don't have a copy of any reports fromthe
Fam |y Court or any reports at all from any ot her
jurisdictions. | have none of that naterial before ne.
So the dissem nation of this material does not occur at an
early stage in the proceedings in the Children's Court.

You are really bereft of that sort of infornation.

M5 ELLYARD: May | turn to a different aspect of jurisdiction

and perhaps information limtations, and that arises
because of the state based nature of child protection | aws
in Australia as opposed to the national systemfor famly
law. Are there comments you woul d nake on the issues that
arise for your court where children or famlies nove

bet ween jurisdictions?

PRESI DENT CHAMBERS: Look, this is nost commonly a problemfor

our Koori comunity who live on the border of

Al bury-Wdonga, for exanple, and so to add to the
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conplexity of their lives is our federation. But perhaps
M Dotchin can tal k about his recent experience about this
matter, very issue, arising.

MAG STRATE DOTCHIN:  If | could just highlight that with sone
exanpl es just so that you get an idea of the problens we
run into. There are occasions when |I'm asked to nmake an
order for a young person because that young person is
going to be transferred to another state; New South Wl es,
Queensland. | look at the order that |'m being asked to
make and | think in ternms of the hierarchy of the orders
that it's probably too high, but I'mtold that if | don't
make that order the other state will not pick up the order
because there's no reciprocity with the order that | think
is the nost appropriate order. So you run into that
difficulty.

| had a case - - -

COWM SSI ONER NEAVE: Can | just clarify that. I'msorry, |I'm
not sure | quite understood the exanple. This is a child
in the crimnal jurisdiction?

MAG STRATE DOTCHIN:  Fam |y jurisdiction.

COMM SSI ONER NEAVE: Wy are they going to be transferred to
anot her state?

MAG STRATE DOTCHI N: Because they may live with a famly nmenber
in Queensl and who's been assessed as a suitable carer.

COW SSI ONER NEAVE: | see. So you are naking an order that
this child should live with their aunt who lives in
Queensl and.

MAG STRATE DOTCHI N:  Exactly.

COWM SSI ONER NEAVE: And would you mind just going on with that
exanpl e again so | understand it?

MAG STRATE DOTCHIN:  For exanple - | don't know the reciprocity
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with all of the states; |I can't answer that - | m ght
think that a custody to secretary order, which keeps alive
nost of the parents' guardianship rights, is the nost
appropriate order to make, but the departnent are advising
me that the order will only be picked up, if you |like, by
the authorities in, say, Queensland if | make a
guar di anshi p order, which extinguishes all of the rights
of the parents. | mght think that that's not the
appropriate order to nmake, but I'mreally hanstrung by the

ot her state picking up that order

PRESI DENT CHAMBERS: What you nean by "picking up the order” is

t he department in Queensland being able to work with that

famly.

MAG STRATE DOTCHIN: That's right. Another exanple would be

where parents have travelled to Victoria, there's a child

born in Victoria and the departnent in Victoria say there

is a significant protective history in, for instance, New
South Wal es. The parents' previous two children have been
renmoved because of protective concerns, and the departnent
can't provide ne in Victoria wiwth any information fromthe
DOCS file in New South WAl es because they have to go

t hrough a protocol to get that information.

So if you could imagine in court where there's a
baby bei ng apprehended, if you like, the parents are
saying, "W didn't cone to Victoria to avoid the
authorities in New South Wales. W are doing very well
wi th our new baby. W want the baby returned tonight,
pl ease. W don't want this baby going into care,” but the
departnent is saying, "W have a plethora of informtion
in New South Wal es; we just can't put our hands on it at

the nmonent", that's not acceptable in court. And of

.DTI: MB/ TB 07/08/ 15 2246 CHAMBERS/ DOTCHI N XN

Royal

Conmi ssi on BY Ms ELLYARD



© 00 N oo 0o b~ w NP

W W N N N DD N D DD DD MDD PP PP PP, ERE R
R O © 00 N oo o Ao W N b O © 0o N oo O b~ w N+, O

course the obvious Al bury-Wdonga situation with people
crossing the border to give birth and where is the
protection application, where is the appropriate court for
the matter to be heard?

PRESI DENT CHAMBERS: So | mght just clarify. | know sone
Commi ssioners wll have a clear understanding of this,
others may not, but what happens with these early
applications in court is they run a subm ssions hearing.
So it is not an evidence based thing, and so that then
needs to go to an evi dence based hearing as soon as
possible. But it is getting the best information you
coul d possibly have before you at that tinme, and the
reason I was keen for Magistrate Dotchin to explain that
i s because | ast week in his court he had five subm ssions
hearings he had to deal wth that day, to determ ne where
the child was going to be placed on an interim basis.

COW SSI ONER NEAVE: Entirely on the basis of entirety
i nadequat e evi dence.

PRESI DENT CHAMBERS: | nformati on.

COW SSI ONER NEAVE: Just information which hasn't been tested
at all.

PRESI DENT CHAMBERS: Not in any way, and this is, can | make it
clear, no criticism because the departnent itself wll
have becone involved with that famly potentially the
ni ght before and been working with the famly the entire
ni ght before, but it is how our systens can be inproved to
ensure that decision nmakers are able to nake the best
deci sion, the nost inforned decision, because these are
critical decisions.

M5 ELLYARD: May | just invite you to comment on one nore

matter, President Chanbers. You have al ready nentioned
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t he docketing systemthat's going to be trialled in

Br oadneadows, but ny understanding is that in the crimnal
jurisdiction the court has an initiative which invol ves

t he Departnent of Education. | wonder would you speak to

the Conm ssion a bit about what's being done in that area?

PRESI DENT CHAMBERS: Yes. So recognising, really, the

i nportance of education in the lives of so many of the
children and the reverse of that, the absence of education
in the lives of many children, concerningly, appearing in
our court, the court has received funding which has now
been extended, | was pleased to be advised, for a further
two years for what's called the education justice
initiative.

It is based in the crimnal division of our
jurisdiction. It involves funding for two full-tine
Departnment of Education and Training officers who are
based at the court. One has a particular Koori focus.
That's in the crimnal division. They also operate at
Hei del berg and Dandenong Koori Court. There are other
versions of education initiatives in other regions.

At Ceel ong and Barwon there's access to an
educati on pat hways officer who's based in the departnent
of fice at Geel ong but attends sonme Children's Court
sittings to try to facilitate. Again, Ballarat and the
Granpians a simlar nodel. Mldura and Swan Hill, again
an education pathways officer based in Mldura for the
Children's Court Koori Court sittings and Magi strates’
Court youth sitting days, Shepparton and Morwel | .

The attraction of the education justice
initiative at Mel bourne is that when we have young peopl e

first comng into our court, that they are linked then to
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t he education officers based at our court who will ring
the schools, the principals, to find out, "Way isn't this
child at your school? Wat have you done to foll ow up?”
It's not a case necessarily that a child has been
expel l ed; they just haven't been comng. Then we wll
follow up, if that school can't take them where is

anot her school, where is a flexible education opportunity
for them Then they will take the child, these officer
officers take the child, neet wth the schools, facilitate
the enrol nent and then follow up with the schools after
that period to confirmthe child is still engaging.

The pilot was evaluated by Victoria University
and significantly the finding was 100 per cent of those
children wanted to be in a school setting, but weren't.

So this is a followon fromthe presence of Parkville
Col |l ege at Parkville and at Ml nsbury where education is
being offered in a custodial setting and what | amtold is
that the kids and young people in those settings are
havi ng education daily, sport daily, that they are doing
it on a Saturday and the kids are asking for it on
Sundays. So, it's about ensuring the systemis neeting
the needs. W are not tal king about children who don't
want to be in education. They do. But we need to nake it

possible. So that's what that programis all about.

M5 ELLYARD: Thank you, judge. Are there any further questions

that the Conmi ssioners have for the w tnesses?

DEPUTY COWM SSI ONER FAULKNER: | have one following on fromthe

evidence that we heard this norning fromour |ay w tness
about the extent to which you see where there are shared
arrangenents for custody of children and you have to

det erm ne whether one party who has access is acting
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protectively and whether a child should be renpved even
t hough there may be a famly |law order in place. Does
t hat happen?

MAG STRATE DOTCHIN: It does, yes. There m ght have been sone
circunstances since that famly | aw order was put in place
whi ch has led to soneone |ike nyself adjudicating that
there is an unacceptable risk of harmfor the child to be
in that shared care arrangenent and/or that the parent who
has got the contact, that contact should nove to a
supervi sed situation, or no contact at all. It just
depends on the circunstances. So, | would apply the tests
in our Act, if you like, to determne that, if I have to,
dependi ng on the circunstances before ne.

DEPUTY COWM SSI ONER FAULKNER:  Thank you.

COW SSI ONER NEAVE: | have a followon question fromthat.
Utimtely the departnent has to be active in that
context. Is it your observation that these applications
are often made in situations where there's already a
Fam |y Court order in place, but the argunent is the
ci rcunst ances have changed?

MAG STRATE DOTCHIN:  No, | wouldn't say that's a regul ar
occurrence. It does occur, but it's not the majority of
t he cases before the court.

COW SSI ONER NEAVE: Thank you.

M5 ELLYARD: If there are no other questions, | thank the
W tnesses very nuch for their attendance.

COWM SSI ONER NEAVE: Thank you very nmuch indeed. W really
wel come the assistance that the Children's Court has
provi ded the Conmi ssion. It has been extrenely hel pful.

<( THE W TNESSES W THDREW

M5 ELLYARD: |I'min the Conmm ssion's hands whet her you want to

.DTI: MB/ TB 07/08/ 15 2250 CHAMBERS/ DOTCHI N XN
Royal Comm ssion BY M5 ELLYARD



© 00 N oo 0o b~ w NP

W W N N N DD N D DD DD MDD PP PP PP, ERE R
R O © 00 N oo o Ao W N b O © 0o N oo O b~ w N+, O

take another break. W are running a little behind, but
I"min the Comm ssion's hands whether we take a short
break or press on.

COWM SSI ONER NEAVE: W will go on

M5 ELLYARD: In that case | will ask that the next w tness,
M MG egor, cone to the witness box and be sworn.

<ANDREW | AN McGREGOR, sworn and exam ned:

M5 ELLYARD: M MG egor, what is your present occupation?

MR MGREGOR: | ama solicitor practising in the Children's
Court, predomnantly, famly division and crim nal
division. | also do sonme adult crine.

M5 ELLYARD: Over what period of time have you been practi sing,
if I may say, as a children's | awer?

MR McGREGOR: | think it's about 25 years. | was formerly in
charge of Legal Aid' s youth |egal service.

M5 ELLYARD: In the work that you do as a children's | awer,
does that involve acting for both children and parents in,
for exanple, the famly division of the Children's Court?

MR McGREGOR: Yes. So we operate an adjunct duty |awer
service with Legal Ad' s in-house |egal service. The
i n-house | egal service for Legal Aidis directed
principally to appearing on behalf of children and young
people, but if they have a conflict of interest where
Legal Aid has provided a service to an adult in the sane
case, then they will look to us to assist. So, | have a
nunber of clients who are children and young people, in
the crimnal division of the court acting for young people
as wel .

M5 ELLYARD: You have nade a statenent to the Royal Conmi ssion
that's dated 6 August 2015. Are the contents of that

statenent true and correct?
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MR McGREGOR:  Yes.

M5 ELLYARD: One of the things that you identify at paragraph
13 and following is the way in which representation is
funded in the Children's Court. Did you hear the evidence
of the previous w tnesses, President Chanbers and
Magi strate Dotchin?

MR McGREGOR: The majority.

M5 ELLYARD: One of the things they noted was the presence of
poverty as a factor in a very high percentage perhaps of
t he cases that cone before them |Is that consistent with
your observation of the litigants that cone before the
Children's Court?

MR McGREGOR: Absolutely. There were di scussions about the
jurisdictions of the Famly Court and the Children's
Court, and they are quite distinct cohorts. If you were
doi ng a Venn di agram you woul d have one | arge circle,
another large circle and a small intersection, those that
cross between the two. An attribute of our clients are
that they are by and |arge socially isolated, they are in
situations of intergenerational poverty, nental health
i ssues, substance abuse issues and the like. To be
eligible for Legal A d essentially requires that someone
has Health Care Card. The practice that we run is | would
say not |less than 95 per cent legally assisted clients.
Children are eligible. It is very rare to have a child
who is in enploynent.

M5 ELLYARD: But even anpngst the adult cohort of your clients,
it's usually the case that where they are funded to have a
| awyer that funding cones fromLegal A d rather than from
a private source?

MR M GREGOR: | ndeed.
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M5 ELLYARD: At paragraph 16 and follow ng of your statenent

you tal k about the way in which, perhaps differently from
ot her jurisdictions, children can be represented and have
their voices taken account of in the famly division.
Coul d you explain, please, to the Conm ssion the way in
which | awers are able to act for children and the

different ways that can play out in the fam|ly division?

MR McGREGOR: Sure. So there was a discussion that | heard

earlier with Judge Chanbers and Magi strate Dotchin about
an ideal situation in which you had a one-stop shop, a

| egal practice which could assist children whether they
are in the Famly Court or the Children's Court. One of
our issues in regard to that is that the nodel of
representation in the Famly Court is the independent
children's lawer. There is an expectation that the

i ndependent children's lawer will speak with children and
ascertain the outcome that the children seek, but their
role is to act, anal ogous to Counsel Assisting the Royal
Conmi ssion, to furnish the court with evidence and
information to support an outcone, an outcone which on
occasions wll be dianetrically opposed to that which the
children's instructions represent.

In the Children's Court we operate by a different
nodel |egislatively. W have been assisted in the way in
whi ch we undertake that nodel by advice from Dr Pat Brown
fromthe clinic and it is that we have an instructions
nodel base. So, if our clients say to us, "Yes, that's a
situation of abuse. Yes, | made that known. As a result
|"ve gone into foster care. |[|'ve disliked that intensely.
|"minstructing you that you are to tell the court that

| amretracting nmy accusations about the abuse that
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occurred.” This is a situation in which we will be
involved in the very difficult conversation with the young
person about the nature of our assistance to them our
advice to them about the unlikelihood of any court taking
the view that an instant retraction would represent true
reflection of the circunstance. But ultimately we are
bound by instructions and we act for children on that

basis and in that role.

M5 ELLYARD: From your observation, to what extent are the

instructions of children taken account of and wei ghed in
t he scal e when magi strates nmake deci sions about famly

vi ol ence cases involving children?

MR McGREGOR: So we are acting for children from 10 years of

age and up. W have to assess whether they have the
maturity to instruct. That's an assessnent which entails
a description of the decision-nmaking process in
age-appropriate | anguage. |If we are satisfied that a
child conprehends the nature of the decision naking, then
we will act on their instructions, as | say.

In terns of issues of famly violence, we will be
asking children from 10 and up at tines about specific
circunstances that are made known to the court.

Magi strate Dotchin tal ked about the fact that you turn up
to court, you have a summary of events that may have
occurred the night before. |In addition to that, you wl|l
be provided with docunents that the departnent has
generated in greater detail when you indicate to the court
that the matter is likely to be contested.

| f your client instructs that they were not

present when these events occurred, that's what you wll

make the court aware of. If the client instructs that
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t hey saw what took place, they were not deeply distressed
by it, that's the position that you will put to the court.
You will obviously be reality testing your client's
instructions. You will be saying to them
"Notwi t hstanding the fact that you're telling ne that what
you want nme to tell the court is that you were asleep for
much of what happened, but you woke up when the police
arrived, the court will be gravely concerned about this
circunmstance and wll want to nake decisions that are in
your best interests with regard to placenent.”

If I can just quickly go back to the question
about the issue of the adequacy of a subm ssions argunent.
When | began in the jurisdiction, we didn't work that way.
The protective worker would go in the witness box and be
cross-examned just like a bail application, and the
thinking is: this is a question as crucial as a bai
application. The bail is saying: while untested
al l egations are determ ned, is the defendant at |iberty or
in custody? For a child, the question is: while these
matters are assessed and determ ned, while different
versions are weighed up, is there an option of returning
the child to the sanme situation? |Is there an option of
placing the child with the non-offending parent and
another famly nmenber? So these are the kinds of matters
that we will tease out with our clients and nmake known to
a court.

In ternms of your question with regard to the
wei ght that's attached to that information, it will relate
directly to the sophistication of the instructions

received, the detail of the information that's contri but ed

and at tines it wll be absolutely crucial. "I saw the
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whole thing. It's not the way they're saying." Sonetines
a child will be a key elenent of a scenario being fleshed

out before a court.

M5 ELLYARD: Does the opposite sometines occur where the child

says, "I saw the whole thing. It was absolutely terrible.

| don't want to go hone if he's still there"?

MR McGREGOR: Absolutely. In ternms of the span of horrendous

ci rcunstances that children are exposed to, | have had to
talk with famlies in situations where the children have
W tnessed the perpetrator inflict an injury on a parent
where the child and their siblings are involved in trying
to assist the nother with imediate first-aid which
represents trying to keep the organs of her body within
the wound site. So at times you are speaking with famly
menbers and children in utter extrems. So, yes, we wl|
be talking with them about the fact that a court wll
consider that if they say they don't want to be back in
that circunstance, they won't be put back in that

ci rcumst ance.

In terns of our role and a young person's
participation in a process, ny experience is that young
people find that the process of being listened to, having
their information and position conveyed and bei ng
reassured by a practitioner about the notion that their
input will be a key conponent of the decision-naking
endeavour, ny experience of that process with young people
is that they find it trenmendously reassuring and they find

it enmpoweri ng.

M5 ELLYARD: \What about circunstances, and you conment on this

at paragraph 21 of your statenment, where the child's

preference is not the decision that the court ultimtely
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makes? So this mght not occur in the nonment of crisis.
Per haps |l ong-termthe decision is nade the order is going
to be made for the next 12 nmonths. [It's not the order the

child want ed.

MR M GREGOR: Yes.

M5 ELLYARD: What do you do then in terns of how you explain to

the child what's going to happen and what the child's
opportunities will be to conplain if things don't work out

the way the court hopes they're going to?

MR McGREGOR: There will be occasions where the deci sion-nmaking

process of the court results in an outcone by which it's
determ ned that, with appropriate supports and with
scrutiny, it is the preferred outcone for the young person
to be in a famly environment and one in which it is
possi bl e that the person about whomthe first concerns
were expressed is part of that househol d.

We woul d be doing sonething very simlar to the
things that a protecting worker will do in their
conversation with a young person, which is to say, "This
is what is being contenplated. If you found the sane
probl ens again, who would you talk to?" And our clients
will say to us, "Well, there's a terrific school
counsellor,” or "Last tinme | told sonmeone about this it
was ny friend's mumand | would do the sane thing again."
And we will at tines be saying that there will be ongoing
i nvol venent from Child Protection and |ike.

| would not be saying that the court process is
infallible in this regard. | have matters in which we
have a situation sustained and as a result of information
provi ded by a young person it is made known that there has

been a continuation of the inappropriate behavi our and, on
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revisiting that circunstance in the court, different

out conmes occur.

M5 ELLYARD: From your observation, if orders are made that

m ght provide for ongoing child protection nmonitoring of
children and an opportunity for children to speak with
Child Protection about their concerns, are there

| ogi stical or resource issues that affect the extent to

whi ch that can happen?

MR McGREGOR: The system does have shortcom ngs. There are

unal | ocated cases that the departnment would acknow edge is
a feature of the departnent's operation. So, to the
extent that that woul d be regarded as the ongoing

noni tori ng process, our conversations with clients would
be directed towards the notion that that's not the
essential conponent; there have to be other ways in which

they may nmake their concerns known.

M5 ELLYARD: My | ask you now about the different circunstance

where you are acting for a parent of a child and perhaps
acting for the parent who is the person alleged to be the
perpetrator of famly violence. You deal with this at
paragraph 25 and following. You reflect on perhaps a
change that you have observed over tinme and the different
ki nd of conversations you now have with those clients.

Coul d you expand on those matters a little, please?

MR MGREGOR: As | nentioned, when | began this work it was a

dual -track system where the departnent and the police were
both responsible for intervening in circunstances of
protective concerns. There was a culture at that tine,
which | believe woul d be acknow edged and recogni sed, in
whi ch a donmestic was regarded as sonmething that didn't

warrant intervention. That was a natter that was a famly
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affair. W are now at a point where we respond in an
entirely different manner and so | will have conversations
with parents who say to ne, "Wy is this occurring? Wy
are ny children being removed? They slept through the
whole thing." W wll have the discussion about

t he notion of children being in a honme circunstance which
is enotionally charged fromthe sequel ae of those events

- not that that's a word that I1'd use with ny clients
terribly often - that we know that the inpact on children
is such that they do not have to have been eyew tnesses to
events. |If they are coming out of their bedroons in the
norning and they can see that their nother has sustained
an injury, and that's not an uncomon occurrence, they
wi |l have a response to that situation and the court
considers that children have to have assi stance and t hat

t hat cannot occur on an ongoi ng basis.

M5 ELLYARD: At paragraph 28 of your statenent you tal k about

your experience about the way in which DHHS responds to
parents who actively seek help. | wonder could you expand
from your experience on what your clients sonetines

experience there?

MR MGREGOR: So | would not say that this is a frequent

occurrence, but | would say that there are tines where we
have clients who say to us, "W have sought assistance
earlier. W have nmade our concerns known," and there

wasn't a tinely assistance or intervention forthcom ng.

M5 ELLYARD: Does this arise out of this issue about the

availability of a protective parent perhaps sonetines
operating as a barrier to the departnent having a

statutory ability to intervene?

MR M GREGCOR: Yes.
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M5 ELLYARD: So in practical terns, what does that nean for

perhaps the victimparent who is doing their best and

seeki ng assi stance from DHHS?

MR McGREGOR: Calibrating our systems response perfectly is a

significant challenge. There are tines where the
departnent will have a notification, and we know t he
proportion of notifications they receive which are
substanti ated, those which reach court, it's an
ever-descending tier and hopefully the matters that reach
courts are the ones that are there of necessity.

In the earlier interventions there can be
referrals to systens where the protective parent is told,
"Here is the service you can access."” The offending
parent is told, "Here is a nen's behavi our change program
that you should be going to attend,” and things are
treated on the basis that that engagenent will take place,
but things deteriorate.

If I can expand fromthat point perhaps to a
broader point, and if | can refer to a paper from an
academ ¢ who has previously given evidence, Cathy
Hunmphreys. I n her paper for Australian Donestic and
Fam |y Viol ence C earing House, issues paper 13, "Donestic
vi ol ence and child protection, challenging directions for
practice", she nakes the comment at page 13, second
col um, second paragraph, "Wthout support for the adult
victimof donestic violence, providing a sensitive and
supportive child protection service will always be
probl ematic. "

My experience of the ways in which we intervene
is that the Iine where we draw, where we say to a parent

who is the non-offending parent, "The children are in your
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care, the father is off doing a course, here is his
contact supervised through the court, that's the regine,
don't break it," and where the access that's neant to
occur for the offending parent doesn't take place and
where the custodial parent is approached by the
perpetrator of donestic violence and that person says,
"I"mnot seeing ny children. That can't be good for our
children, can | do so." Of the books, off the record,
and that takes place. W are then in the dilema of do we
say to that parent who is the custodial parent, "Well, you
haven't kept to court orders and that's why your children
are being renoved and not returned.”

That's probably the w dest cohort of cases we are
involved in that cause ne the greatest degree of
difficulty in terns of the adequacy of our systens
response and the consequences for the shortcom ngs with

regard to those kinds of services and supports.

M5 ELLYARD: Can | turn now to what you di scuss in your

statenment at paragraph 29 and following. W have heard a
little bit from President Chanbers and Magi strate Dot chin
about the intervention order jurisdiction that the
Children's Court can exercise. Fromyour observation,
what are sonme of the issues that arise where Magistrates
Courts are exercising intervention order powers in
relation to children rather than it being done in the

Children's Court specialist context?

MR McGREGOR:  An uncoordi nated systens response can be a

catastrophe. Last week | was at court for a nother. Her
chil dren had been taken into care and placed with their
bi ol ogical father. It was a blended famly. She had a

new husband with whom she had an i nfant chil d. He was
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al l eged by the teenage children to have been behaving in a
range of ways which were inappropriate towards them They
al so all eged that he had been violent to their nother.

She instructed ne that these accusations had been
concocted by their father in order to secure an

advant ageous outcone for himin terns of custody, and that
was t he consequence.

When | asked her where her new husband was she
says, "He's at Broadneadows court. He was told to go
there." | said, "Why would he be there?" She said, "For
the intervention order."” So sinultaneous to the
protection application proceedings at the Children's Court
was an intervention order agai nst her new husband. But,
brilliantly, that outcone included her. So she cane from
a court systemwith the children in the care of the
bi ol ogi cal father of their older two, the infant placed
el sewhere, no contact other than supervised through the
departnent with them utter safety there, and she was
prohi bited from havi ng contact with her new husband
because of the accusations made by the children that he
had been violent to all of them

It was an interimorder. It went for four days.
But it was a nonsense outcome. For a court to expect that
a parent woul d take such orders seriously, she's the
i ntended beneficiary of intervention orders not sought by
her, she is prohibited fromhaving contact wth her new
husband, it was just a disgraceful and ridicul ous outcone.

Where we can head them off and deal with them
urgently we will try to. |If there is an after-hours
i ntervention order being sought - | have been known on

occasions to speak with a district superintendent on an
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urgent duty basis and say, "Look, we had a protection
application at the Children's Court this afternoon.

O ders have been nmade. The whol e situation is under
control and contenplated. But I"'mtold by ny client that
right now there's an intervention order being sought out
of hours. Can you please head this off?" And that
intervention has succeeded. But we operate in ways which
are not as coordinated as they should be, and | think
those thenes were identified by Judge Chanbers and

Magi strate Dot chi n.

M5 ELLYARD: Can | ask you then about another aspect of |ack of

coordi nation that you deal with in your statenent and
that's about the interplay between the Fam |y Court system
and the Children's Court systemand the difficulties that

i n your experience have arisen where cases nove between

the jurisdictions?

MR McGREGOR: Sure. There was reference to a protocol which

was adopted between the Family Court and the Departnent of
Human Services, as it was then titled. That energed
because there was a case in which the departnent was a
protective intervener, the outcone had not been to its
liking and it inmediately issued a protection application
and brought the matter to the Children's Court. Clearly

t hat was regarded as tantanount to an abuse of process.
You can't conduct an appeal of a Famly Court decision in
the Children's Court, but that's what was attenpted.

So to renedy that problemthere was a protoco
determined. | have seen a situation in which a client,
having run their race in the Famly Court, received a
|l etter of advice froma practitioner there to say, "You

have exhausted your renedies in this court. Really the
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only thing that could give you another opportunity to be
heard woul d be an accusation that resulted in Children's
Court proceedings.” Lo and behold, the nother is accused
of sexually abusing the children and it is taken seriously
and cones to court. We know that the incidence of
perpetrati on of sexual abuse by biological nothers is
sonewhat rare, but on that occasion it had the outcone of
reversing the placenent that had arisen through the famly
| aw det erm nati on
W will have matters cone urgently to the

Children's Court because of sone accusation which is taken
seriously, and may have to be at face value, and there
will be a plethora of material fromthe Famly Court which
we are asked to come to terns with for purposes of running
a subm ssions contest that day. The Children's Court has
a practice which | would believe to be sonething of an
adaptation and of a reaction to these circunstances where
they will essentially say, "It is nost unlikely we wll
interfere with the status quo fromthe Famly Court,” in
every respect, both for contact and for custody. So there
are ways in which that practice is discouraged, but it
occurs.

M5 ELLYARD: Do the Conm ssioners have any questions for
M MG egor?

DEPUTY COWMM SSI ONER FAULKNER:  No.

COWMM SSI ONER NEAVE: No, | don't.

M5 ELLYARD: | ask that M MG egor be excused.

COW SSI ONER NEAVE: Thank you very much, M MG egor; very
hel pful .

<(THE W TNESS W THDREW

M5 ELLYARD: Is the Comm ssion content to conti nue?
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COVM SSI ONER NEAVE: Yes.
MS ELLYARD: | ask that Patricia Brown cone into the w tness
box and be sworn.

<PATRI Cl A FRANCES BROAN, sworn and exani ned:

M5 ELLYARD: Dr Brown, what is your present professional role?

DR BROMN: | amthe Director of the Children's Court Cinic.

M5 ELLYARD: How | ong have you been the director of the clinic?

DR BROMWN: | have been the director of the clinic since 1992.

M5 ELLYARD: Could you sunmmarise for the Comm ssion, please,
your professional background?

DR BROMN: | have worked in this field for 50 years. | have
worked at the Children's Court Clinic for nost of that
time. | have lectured in universities in their doctoral
courses. | have been the chairperson in the inaugura
year of the Australian Psychol ogical Society Coll ege of
Forensi c Psychol ogists. | have witten nunmerous papers
and articles, book chapters.

M5 ELLYARD: You are by profession both a clinical and a
forensi c psychol ogi st?

DR BROMWN:  Yes, | am

M5 ELLYARD: W have heard a little bit already from President
Chanbers and M Dotchin this norning about the Children's
Court dinic, but could you summarise, please, for the
Commi ssion what is the clinic, what does it exist to do
and t hrough what staffing arrangenents does it carry out
t hat work?

DR BROMN: Yes. W take referrals only fromthe court. So we
wor k exclusively for the court. W mainly do assessnents
for the court. Because the assessnents have becone so
conplex lately, we don't have nuch of a role doing

treatment. We do have a small treatnent role, however,
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where there are cases specifically earmarked by us as
cases where if we do short-termtreatnment it nay make a
difference to what we recommend to the court at the end of
that tinme. So our role is in protection natters and in
crimnal matters for the Children's Court.

ELLYARD: You have made a statenent to the Conmi ssion that's
dated 6 August 2015. Are the contents of that statenent
true and correct?

BROWN: They are.

ELLYARD: In that statenment, beginning at paragraph 20
onwards, you tal k about the way in which work gets
referred to the clinic and the process that's foll owed.
You have indicated that you nake assessnments both in

famly division cases and in crimnal cases.

BROMAN:  Yes.

ELLYARD: In sonme cases you m ght be asked to assess the
famly dynamc, if | mght put it that way, or the risks
posed to children by one or nore famly relationship; is
t hat correct?

BROMAN:  Yes.

ELLYARD: And in other crimnal cases you m ght be asked to

undertake what m ght be a neuropsychol ogi cal or other
assessnent of a young person facing crimnal charges.
BROM:  Yes.
ELLYARD: From your observation, in what percentage of cases
either in the famly division or in the crimnal division
is famly violence part of the presenting issues in that

famly or in that young person?

BROAN: | have only done a very quick check of this, but not
inthe crimnal division. In the famly division what we
did was take the first 100 cases of protection matters
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that were referred to us this year and we counted the
times in those 100 cases that famly viol ence occurred,
was mentioned, and that was in 69 cases out of the 100.
| can't tell you what happens on a yearly basis. W
haven't taken those figures.

M5 ELLYARD: Does 69 per cent feel about right to you?

DR BROANN: It feels about right.

M5 ELLYARD: The clinic is staffed by a nunber of clinicians.
What are the qualifications that are required to carry out
the report witing or assessnment process that your work
i nvol ves?

DR BROMWN: The criteria for acceptance is nornmally a doctoral
degree in psychology, either in forensic clinical or
neuro, and 10 years of experience. W do have
another - we have 46, | think it is, sessionals cone into
the clinic and we have seven of those who have masters
degrees, but we accept them because they have got very
hi gh standing in the field.

M5 ELLYARD: When a case is referred to you - and let's think
about a famly division case where an i ssue arises about
whet her or not famly violence exists in the famly hone
and what inplications that has for a child' s ability to
remain wiwthin the famly hone - what's the process by
whi ch one of your clinicians will carry out their
assessnent ?

DR BROWN: First of all, | think it's inportant that we get the
right clinician for the job. So | read everything that
comes in fromthe court and I w Il decide which discipline
needs to be chosen. Fromthere, the clinician will cone
to the clinic. Normally the assessnent interviews and the

tests, psychological tests if they are given, wll take a
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whol e day. So at least five hours is taken with the
face-to-face assessnents. But the witing of a report and
the contacting of people who m ght be needed to be

t el ephoned, the reading of the naterial, the whole | ot
shoul d take probably about 31 hours, we have found from

r esear ch.

M5 ELLYARD: When we think about the observational phase of the

clinicians' work where they neet with or observe famly
dynam cs, what are the different ways in which that sort
of information is gathered? What kind of interactions are

| ooked at?

DR BROMN: We | ook at the child throughout. The clinicians

will see people in different conbinations. So they wll
see a nother alone, a father alone, they will see
grandparents, they will see the whole fam |y together,

they will see a carer, wll watch what the child does in
relation to each person, will watch what happens when
there are greetings, the first greetings. So in the
course of a day you will have many opportunities to see
the interactions and the connectedness between the various

peopl e.

M5 ELLYARD: How do you bal ance the observations that you make

of the attachnent perhaps that you observe against the
al l egations that you are aware have been made of what

m ght have taken place in that famly?

DR BROWN: It can be difficult. Al we can do is read all the

antecedent materials, talk to people who have had
observations of these children and famly in different

ci rcunstances, and then weigh up what we see. If we are
told, for instance, that there's a very bad connect edness

between a child and a parent and in our observation during
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t he course of a whole day we have failed to see any of
this and in fact we m ght have seen sonething quite
different, we will be reporting that. But we will also
report that this is contrary to what has been suggested by

sone ot her agency or agenci es.

M5 ELLYARD: At paragraph 30 of your statenment you talk a bit

about the ways in which children can reveal to you the
presence of famly violence in their lives and the effect
of that. | wonder could you speak a little bit about how
chil dren, perhaps even including very young children,
non-verbal children, are able to give your clinicians that

sense of what they have experienced.

DR BROWN: If it is a very small child indeed, if it is a child

in arnms, we | ook at whether this child will recoil from
the parent, won't nmake eye contact with the parent,
squirns away fromthe parent. |If it's a child who is able
to wal k and has rudi nentary | anguage and is able to play,
we will take theminto a room where we have dolls houses
and we will be | ooking at what they do with the dolls. W
wll watch whether there's any recoil froma parent
t hrough t he day.

If it's a verbal child, a verbal child can tel
you a great deal. Sonetinmes we have even used the clinic
dog, the small dog that we can have on preni ses, and have
the dog play with the child and have the child talk to us
at the sanme tine. There are a lot of things that go into

aclinic interviewwith a child.

M5 ELLYARD: You nentioned earlier in your evidence that

assessnents have becone nore conplex. You have worked at
the clinic along time. Wat are the changes that you

have observed in the cohort of famlies comng to you and
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the i ssues with which they present?

DR BROWN: | think the degree of devastation really that there

has been in social connectedness, with the poverty that
peopl e are experiencing, with the lack of opportunities
for jobs for people at a very depressed | evel of living,

| have beconme extrenely conscious of that over tine.
There's been a big difference | think since the '80s with
the effect of drugs. Before the '80s we weren't conscious
of that at all in the court clinic. But after the '80s
the drug situation hit famlies very hard. But of course

al cohol has al ways been a constant.

M5 ELLYARD: One of the things that you note in your statenent,

pi cki ng up your point about poverty, and |I'm | ooking at
par agraph 53 of your statenent, is you nake sone
observations about the way in which poverty m ght then

i npact on the response that a famly gets fromchild
protection. | wonder could you speak a little bit about
t hat exanple that you give and whether that's an

i nfrequent or a frequent occurrence.

DR BROMN: Certainly we have nunbers of people who aren't able

to come to the clinic because they are too poor. They
will ring and say, "I just don't have the noney."
Sonetines they will be - and I'm often tal king about

people fromthe country, but al so people fromthe suburbs.

M5 ELLYARD: When we are tal king about they can't afford it, do

you nean they can't afford the cost of the transport?

DR BROANN: That's right. W refer themthen to go to Human

Services to get train tickets and tramtickets. They are
often without food. W have had to send themup to the
Sal vos to get food and food vouchers to take hone. So

this is an increasing trend.
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M5 ELLYARD: \What about issues of honel essness? You nention in
par agraph 53 of your statenent sone issues that you have
observed about famlies who don't have sonmewhere to |ive.

DR BROMN: Yes, people living in cars; people who have been on
waiting lists with the Housing Comm ssion for two and
three years; people who are couch surfing because there is
nowhere else to go; and that's a very dangerous position
to be in because your child could well go into care in
t hat circunstance.

M5 ELLYARD: You nentioned drugs. |Is ice in particular a drug
you have observed making a difference to the lives of the
famlies that you have been assessing?

DR BROMN: Ice in particular has made an incredi ble difference.
It's far nore potent, in our eyes, than what's been
happening with heroin in the past. They say there's no
epi dem c. The newspapers say there is no epidemic wth
ice. As far as we are concerned it's pernicious, it's
pervasive. W have an awful | ot of violence comng from
the ice. Young parents are taking ice, and certainly
adol escents are taking ice.

We al so have evidence from sone of those
adol escents that they are making the ice, that some of the
bi ki e gangs are offering them noney to nmake the ice and
some of themconme in and they have becone very weal t hy
very suddenly, and that's from a base of being extrenely
poor before that.

M5 ELLYARD: At paragraph 59 and follow ng of your statenent
you reflect on the way in which you take fam |y viol ence
i nto account when weighing what's in the best interests of
the child, and of course your work involves a particul ar

aspect of this where the dispute is often whether a child
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can remain in the famly unit or has to be renoved because
of famly violence. You nake the point that there are
very extreme cases where it is obvious what needs to
happen, the child can't possibly be with the viol ent

fam |y nmenber, but you al so make the point that in nany
cases it's a bit nore nuanced about that. | wonder

whet her you coul d speak to the Comm ssion about why you
say it is nuanced and what are sone of the factors that

cone into play.

DR BROMN: We have to | ook not only at the risk factors for the

child but we have to | ook at the protective factors that
m ght obtain. There is quite a literature on this,
really. |If you have one parent who is a cosseting parent
that's a very good protective factor. |If you have a

mot her who is insightful, if you have a nother who's not
depressed - perhaps | will just go through sone of the
risk factors that we ook at in addition to the viol ence.

The risk factors often are poor education in the
not her, depression in the nother, low birth wei ght at
birth - low birth weight at birth and depression in the
not her has often the outcone of behaviour problens in the
child later.

Wth protective factors, if you have
intelligence, if a child in the famly has intelligence,
good intelligence, if the child does not have behavi our
problens to begin with, if you have one protective person
in the famly who is cosseting to the child we wll take
all of those things into account when we al so | ook at the

probl em of vi ol ence.

M5 ELLYARD: You then go on in your statenent to nake the point

that it's very difficult, in your experience, to divorce
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famly violence fromculture, and | wonder could you
reflect for the Comm ssion a bit on the role you see our

present culture playing in the pervasiveness of famly

vi ol ence.

DR BROMN: | think our culture has been extrenely perm ssive of
violence with males. | think it is also in sport. It's
intelevision. It's in films. [It's in conputer ganes.

It isinfilm of war. There's a big literature called
killology in psychol ogy where we know a great deal about
how vi ol ence becones pervasive in the community. |'m not
sure how you really tackle it except by education.

M5 ELLYARD: What kind of education would you see playing a
rol e here?

DR BROMN: | think you need to have education in schools about
violence. | think that it would be very effective to have
sonme television shots, very nuch |ike happened with
anti-snoking, with what happened with the road tolls;
| think if you had sone television shots to nake people
sensitive to what violence is, howugly it is, what it
does to people, have them see children cowering behind
furniture, the I ooks on children's faces when a couple
starts fighting, they are very graphic scenes that could
be used to great effect, I think, to counter violence.

M5 ELLYARD: One of the other things you say in your statenent
about schools is the inportance, from your experience and
observation, of a child remaining at school. Can | invite
you to speak a little bit nore about what does being at
school involve; what's the inportant factor for a child in
educati on?

DR BROWN: There is a big literature on the outcones if you do

stay at school, outcones other than educati onal
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conpetence. It's a matter of belonging to a conmunity,
bel onging to a community at school that is; of having
friends; having a social setting; being enabled to speak;
having a feeling of conpetence because you are doing
sonet hing, you nmay be getting sonmewhere. You don't have
to be a star, as long as you keep going to school.

Once that's taken away from a young person who is
devel opi ng that becones a consi derabl e problem for them
because they are no longer in the swm |If they |eave,
they have left their friends. They have to nmake ot her
friends; and often other friends, if they have |left
school, may be friends who have probl ens thenselves. So
the school is a wonderful hub of self-esteem being able
to know that you are just |ike the young person beside

you. It's a cosseting factor for a child.

M5 ELLYARD: One of the opportunities that you note perhaps

fromthings to be done a bit better is at paragraph 70 of
your statenment, and you say that you feel there needs to
be nore support for wonen who seek assi stance and you
comment on sone of the observations that have been made to
you about what happened to wonen when they sought

assi st ance.

DR BROMN: Yes. | need to say that | understand why services

have been joined up and mandatorially have to report to
each other. But what it has neant for people in

di sadvant aged circunstances is that they know - and this
is what's been fed to us - that if you go to the school
teacher to tell them if you go to the infant welfare
nurse to tell them if you go to the doctor to tell them

t hat sonething is happening at hone, this might join up,

then the Welfare will cone and take your child. This is
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very concerni ng because they are the very people who can
help them The infant welfare sister has always been a
very trusted person in the past. But the thought that the
child could be taken fromthemif they go and conpl ain

makes them sonetinmes not tell anybody at all.

M5 ELLYARD: How can we solve that problem given as you have

identified the inportance of mandatory reporting to make
sure that children at risk are brought to the attention of

aut horities?

DR BROMN: | think there's a systemof blane. | think if we

can change the system of blanme to one of hel pful ness and
ki ndness, away from bl anme, we nmay well|l get these people
who are really needing help to be able to accept it. But,
if you think you are going to go sonewhere and your child

wll be taken, you just don't go.

M5 ELLYARD: One of the lay w tnesses whomthe Conm ssion heard

fromon Day 9 of the hearing gave evidence that, for
exanpl e, she didn't report breaches of the intervention
order to police because she was worried that Child
Protection mght find out and think she wasn't protecting
her children. |Is that the kind of fear that you have had

expressed to you?

DR BROAN: Yes, i ndeed.

M5 ELLYARD: The |ast nmatter that you take up in your statenent

is the question of community engagenent and the way in

whi ch the comunity can operate as a protective web around
famlies who m ght otherw se be vulnerable. You give an
exanpl e of the way you understand it to work el sewhere.

| wonder could you speak a bit about that exanple to the

Conmi ssi on?

DR BROMN:  Yes. | think |I used the exanple of a forner
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prof essor of psychol ogy from Anerica who canme and spoke
here. It was very conpelling what he was saying. He

poi nted out that in America, much as here, people no

| onger know t heir neighbours. | know when | was a child
we used to know all the people along the street. People
are nmuch nore isolated than they were before. | think
this is one of the problens that we have in why cases are
becom ng nore conplex. People are isolated often in their
own hones, particularly if they are di sadvantaged to begin
Wi th.

So this professor had done sonething very
interesting. He had | ooked around and thought, "Okay, our
community is just encapsulated in its own honmes. Wat do
| do to bring themout?" 1'mtalking about Dr Gary
Melton. He found that fire stations | ooked to be a hub
where people respected the people in the fire stations,
the firemen were there on the ready to go to fires but in
bet ween tines had tine when they coul d perhaps be hel pful
to the community.

So Dr Melton approached the local fire chiefs and
he got themto allowthe fire stations to be opened as
community hubs. So people in the surrounding streets were
invited to cone and have coffee there when they chose to,
and it becane a kind of centre for ol der people who
were - they had had their famlies, they were parents who
knew t he world, who knew how to rear famlies, and then
t hey had young people who may be struggling in know ng
what to do with famlies. So they were able to neet and
to be able to discuss and help each other, and also it
nmeant that the ol der people also had conpany. So that was

very successful.
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From ny point of view, although councils have a

| ot of agencies, it seens to nme that the people in council
communities don't know each other very well. So it could
be that at a local |evel we could have nuch nore input in
engagi ng people together in ways |like Dr Melton did. Then
you woul d have the supports that were non-statutory, that
didn't need to involve other services, but supports from
peopl e who have lived lives that can be hel pful to those
who haven't yet had opportunities to have all of the
experiences that they have had.

M5 ELLYARD: Thank you, Dr Brown. Do the Comm ssioners have
any questions for Dr Brown?

COW SSI ONER NEAVE: No, we don't, thank you.

M5 ELLYARD: | ask that Dr Brown be excused and invite the
Comm ssion to adjourn for the lunch break.

COWM SSI ONER NEAVE: Thank you very much, Dr Brown.

DR BROMN:  Thank you.

<(THE W TNESS W THDREW

LUNCHEON ADJ OURNMENT
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UPON RESUM NG AT 2. 00 PM

MR MOSHI NSKY: Conmmi ssioners, the next witness is Leeanne
MIler. |If she could please be sworn in.

<LEEANNE M LLER, affirmed and exam ned:

MR MOSHI NSKY: ©Ms MIler, could you please state for the
Commi ssi on what your current position is and just give a
brief outline of your professional background?

M5 MLLER: Sure. Currently I amthe Director of Child
Protection for West Division, which roughly is about a
quarter of the state. |I'mresponsible for the oversight
of the operations of the child protection program and
roughly that is for the areas of Brinbank Melton, western
Mel bour ne, Barwon, Central Highlands, Western District and
t he W mmer a.

Largely ny responsibilities are to oversee the
enact ment of our mandate under the Children, Youth and
Fam lies Act, and in doing that it covers the areas of
child protection intake for those areas, investigations,
managi ng cases on protection orders, and responsible for
the oversight of children in out-of-home care in the care
of the secretary.

MR MOSHI NSKY: ©Ms M I ler, have you prepared a statenent for the
Royal Commi ssion?

M5 M LLER: | have.

MR MOSHI NSKY: Are the contents of the statenent true and
correct?

M5 MLLER Yes. There is one slight amendment. In
paragraph 121, the very last line just needs to be del eted
with reference to those page nunbers.

MR MOSHI NSKY: Thank you. | want to start by asking you sone

questions relating to when Child Protection gets involved
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with a famly and how t hat happens and what happens. One
situation that | wanted to ask you about was the situation
referred to by the lay witness at the begi nning of today's

evidence, and | think you were here for her evidence.

M5 M LLER: | was.

MR MOSHI NSKY: In brief conpass, a situation where there's been

sone violence by an ex-partner, ultimtely sone form of
access regine is agreed but the nother then has real
concerns about the child on the access visits with the
father and the behavi our being very different when the
child cones back, contacts DHHS and asks for a report,

what happens in that scenario in practice?

M5 MLLER: Child Protection receive reports fromanyone in the

community once there is a belief of significant risk
identified. |It's the role of Child Protection to
classify, that is to gather information in relation to
that to make a determ nati on about the best response in
relation to that possible risk.

In undertaking that role usually there are a
whol e [ ot of information-gathering processes that happen,
No. 1 being fromthe reporter thenselves, and that is
really critical information. Were there is an indication
of information within other jurisdictions such as the
Fam |y Court it may be that we can access - nake
applications to request that information to try to
under stand that .

It's usually our process to gather information
fromas many sources as we can, and nost regularly that
woul d i nvol ve a school because they are often the best
judge of children given the frequency in which they see

chil dren and have contact with chil dren.
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Certainly in this particular scenario there would
be generally a reluctance to intervene unless there was
new i nformation or significant risk to the child given
that the exact matters were being dealt with within the
Fam |y Court jurisdiction, and that for all intents and
pur poses Ms Jones was certainly acting as a protective and
responsi bl e parent. There was acknow edgnent of the
i ssues, and she had taken appropriate action to ensure the
safety of herself and her child, including the access to
services, including a child psychol ogi st that she referred
to.

| guess what's not clear wthin the evidence that
was given by Ms Jones is whether or not other aspects of
the Fam|ly Court's role were enacted in terns of whether a
notice of risk was filed by Ms Jones or any of the other
parties, which once again is a screening tool to pronpt a
report to Child Protection where it relates to risk to
children. So that's one of the nobst frequent ways in
whi ch we conme by know edge of people's concerns for
children in the Famly Court jurisdictions.

Simlarly so, if any of the other court personnel
hel d concerns or established concerns throughout the life
of hearings and proceedi ngs, they could al so nake either
section 67ZA or section 91B reports to Child Protection or
i ndeed request information that we have by way of either

subpoena or by way of a section 69ZWform

MR MOSHI NSKY: I n her case she indicated she had to be quite

i nsistent before Child Protection would prepare a report.
In terms of what's proper practice, would Child Protection

prepare a report in that scenario that she outlined?

M5 MLLER: Cenerally Child Protection don't prepare reports at
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t he request of people phoning in. W need to |argely
establish that there is a threshold of inmmediate and
significant risk before we would largely classify that
report, and it seens in this instance that there was a
deci sion nmade that it did not proceed to an investigation.
So it appears that the departnent's role ceased at that
point in tine.

"' m not sure whether other referrals to other
servi ces m ght have been nmade and/or what contact occurred
with, say, the child psychol ogist or the school in trying
to understand both the child' s situation but also what we
often do at that point is to encourage that if they have
concerns or ongoi ng concerns to nmake reports to Child
Protection if it is considered that at that point the
threshold of risk for further protective intervention
hasn't been net.

MR MOSHI NSKY: Is the risk that you are looking at in terns of
significant risk of harm physical harmor is it w der than
t hat ?

M5 MLLER: It is definitely wider than that, absolutely, yes.

MR MOSHI NSKY: I n her evidence it was her understandi ng neither
t he school nor the father was contacted by DHHS. |s what
you are saying that in terns of normal practice that
shoul d happen?

M5 MLLER: Yes. [In ny experience that would be very unusual .
W woul d attenpt to contact all sources of information,
and certainly one of the benefits of the section 627Z
form which is nmade by any party in proceedings to court
and is actually a conmpul sory process in the Federal
Circuit Court, is that then pronpts a report to Child

Protection and there's a transparency in that in that al
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of the parties are aware that that woul d happen and then
can pronote the - you know, people will then provide
informati on and we can seek that information, which would
absol utely include both parents and nost usually the
school .

MR MOSHI NSKY: [|Is what you are saying that there is a
difference that would have applied if there had been this
formthat had been sent in through the Fam |y Court
process conpared to the nother ringing up and reporting
what she did ring up - - -

M5 MLLER No, whether it cones by the Famly Court or by a
phone call, we take those as reports to Child Protection.
They are classified all as reports to Child Protection and
are largely classified and assessed in the sane way.

DEPUTY COW SSI ONER FAULKNER: Can | just follow up. Wuld the
story this norning suggest that she had been screened out
at an early stage and hadn't proceeded to an
investigation; is that what - - -

M5 MLLER That seens to be Ms Jones's account of it because
she didn't indicate, fromny understanding, that there was
further Child Protection investigation and it would seem
that it didn't progress post intake.

DEPUTY COWM SSI ONER FAULKNER: So soneone has nmade a deci sion
at an early stage without all of that investigation on the
information available it's not one of the ones that you
see as the highest risk?

M5 MLLER  That's correct.

DEPUTY COWM SSI ONER FAULKNER: So it has been screened out,
essentially. | don't know the facts and neither do you,
but just generically that's a possibility of what

happened?
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M5 MLLER That's correct, yes.

COWM SSI ONER NEAVE: Is it desirable that a decision of that
kind be nade without sone investigation, for exanple, at
| east speaking to the school ?

M5 MLLER: Usually. In ny understanding, it would be highly
unusual that the school wouldn't be spoken to or the child
psychol ogi st or any of the other court personnel involved,
including the witer of the famly report or the
i ndependent children's lawer if that were part of the
features of what was reported.

COWM SSI ONER NEAVE: As | understand it, her later
concern - | think I have the sequence right - her
al l egati on was that she was concerned about the effects of
contact on the child. So in a sense decisions have been
made, orders have been made, she's concerned about events
whi ch occur subsequently, which is a bit different froma
situati on where you have her expressing concerns to Child
Protection before the Fam |y Court order is nade or
cont enmpor aneously with that discussion going on.

M5 MLLER  Yes, that's right.

COW SSI ONER NEAVE: So does the departnent have sonme neans of
differentiating between those cases where you have sort of
concurrent processes and the situation where you have a
Fam |y Court order and a parent then says, "Look, we are
concerned that these things have happened on a contact
visit," or sonething along those lines? 1Is there a
different process in place? Are they differentiated?

M5 MLLER Any information is received as a report. So it
could be that there are nunerous reports, and that story
and picture is built upon in terns of our understandi ng of

what's happening. |In this scenario | - in ny experience
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in the way that we m ght nanage this would certainly be to
clearly understand the role of the child psychol ogist in
assisting the child to understand those behavi our issues
and the trauma responses he may have been having, but al so
to encourage further proceedings in the Famly Court by
way of recovery orders or variations to the orders, given
that that court was dealing with those matters and does
have | argely the nmandate to consider that child s best
interests, including being exposed to fam |y viol ence.

COW SSI ONER NEAVE: This is a situation where she woul d have
toinitiate proceedings in the Famly Court to alter the
arrangenents that had been reached. That was the
scenario, as | understand it.

M5 M LLER  Yes.

COW SSI ONER NEAVE: So in that situation you would leave it to
that parent to initiate the proceedi ngs because there were
already Fam |y Court orders in place; have | understood
that correctly?

M5 MLLER Partly. There would be a nunber of factors that we
woul d be wanting to consider. No. 1 is the protectiveness
of the parent to take appropriate action and to understand
the i npact on the child.

COW SSI ONER NEAVE: But the protection she would have to take
woul d be to go back to the Fam |y Court and ask for
anot her order.

M5 MLLER  Partly, yes.

COWM SSI ONER NEAVE: Does the departnent take the view that
that's the appropriate response in those circunstances
where the parent may well not have the resources to go
back to the Family Court, which was Ms Jones's evidence.

M5 MLLER: Certainly it would depend on the analysis of risk,
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and in undertaking analysis of risk there are a range of
dynam c factors that are taken into account. Mbst
importantly, though, it would be around the |ikelihood and
the significant risk of harmand imediate risk of harmto
that child at that point in tine. They would be key
factors, along with the safety and support nechani sns of
supports and services working wwth the famly to work

t hrough those issues and to support the child.

COW SSI ONER NEAVE: Thank you.
MR MOSHI NSKY: Just in terns of the people on the ground, if a

worman rings up and reports to DHHS, nuch as the |ay
Wi tness did, who is dealing with that at Child Protection?
Where does that call come into? Wo then manages deci di ng

whet her to screen it out or take further steps?

M5 M LLER: Reports are received by Child Protection case

practitioners, who ar