TRANSCRI PT OF PROCEEDI NGS

The Royal Comm ssion reserves the right not to publish or
to redact (black out) parts of the transcripts for |egal,
privacy and/or safety reasons or if the Royal Comm ssion

ot herwi se considers it appropriate to do so.

VI CTORI AN ROYAL COMM SSI ON | NTO FAM LY VI OLENCE

VEL BOURNE

THURSDAY, 6 AUGUST 2015

(14t h day of hearing)

BEFORE:

THE HONOURABLE M NEAVE AO - Conmi ssi oner
M5 P. FAULKNER AO - Deputy Conmi ssioner
MR T. NI CHOLSON - Deputy Conm ssi oner

. DTI CORPORATI ON AUSTRALI A PTY LTD. Tel ephone: 8628 5555
4/ 190 Queen Street, Ml bourne. Facsim | e: 9642 5185

. 06/ 08/ 15 2047



© 00 N oo 0o b~ w NP

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31

COWM SSI ONER NEAVE: Thank you, Ms Ellyard.

M5 ELLYARD: Good norni ng, Conm ssioners. The focus of the

evidence today is the crimnal justice response to famly
violence. This builds on the evidence that the Comm ssion
has been hearing this week about other ways in which the

| aw and order systeminteracts with or responds to famly
vi ol ence matters.

We have heard already about the initial police
response to famly violence. W have had two days of
evidence dealing wth different ways in which the
intervention order systemresponds to famly viol ence,
including the latter part of an intervention order system
whi ch becones in effect a crimnal justice response, as we
heard yesterday, if intervention orders are breached.

What we turn to today is the broader crimnal |aw
system and how famly violence matters arise in and are
dealt with by that system So, we are noving beyond
guestions of such things as breaching intervention orders
into the real mof other perhaps nore serious offending
that arises in a famly viol ence context and how t hat
m ght be responded to.

When we think about a crimnal justice response,
it'"s inportant to consider three quite disparate or
separate elenments. Firstly, there is the question of what
are the offences with which soneone can be charged. W
know t here are many substantive of fences which al ready
arise and are charged in a famly viol ence context:
Aggravated burglary, the offence of breaking into a house
with the intention to assault soneone therein, is an
of fence that is sonetimes charged in a famly viol ence

context; serious assaults; sexual assaults; attenpted
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nmurders; and indeed in severe cases nurder and
mans| aught er of fences are charged and prosecuted in a
famly violence context.

Sonme of the issues we will deal with today are
whet her or not there ought to be additional offences that
arise that could respond to famly violence. That's the
first issue, what are the offences.

The second issue is what is the process by which
t hose of fences are brought before the court and cone
t hrough the court? How does that process work? 1Is it
responsi ve? W have already heard sone evi dence about the
i npact of delay and the inpact of expedition on the
prosecution of matters at the Magistrates' Court |evel.

W will take up that issue a little in relation to the

hi gher courts today and consider to sone extent the way in
whi ch the experience of victins is reflected and
appropriately responded to by the crimnal justice system
So that's the second issue, process.

The third aspect is then sentencing. Wat are
the sentences that are available in famly viol ence
of fendi ng; what are the statistics that are avail able
about the kinds of sentences that are inposed; the
pur poses for which they are inposed; and should there be
any changes in relation to the way the sentencing
structure works. Part of sentencing involves
consi deration of what's done for people after they are
sentenced, if they are sentenced to a conmunity
corrections order or to prison tinme; what are the services
that are avail able; what are the nechanisns that are
available to deal with the causes of their offending and

moni tor them
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So, against that backdrop, the themes for today
are: Firstly, how nuch of the response to fam |y viol ence
should be a crimnal |aw response and what are the limts
on what the crimnal law can do in response to and to
prevent famly viol ence?

Secondl y, how does the crimnal |aw process, as
it presently stands, treat victinms of famly viol ence?
Does that process take appropriate account of their needs
and their w shes?

Thirdly, as | have adverted to, should there be
addi tional offences created to fill gaps in the crim nal
| aw s response to famly viol ence?

Fourthly, how are famly violence offences or
of fences arising in a famly viol ence context regarded for
sentenci ng purposes? Should there be changes in
sentencing practice to better reflect the nature of famly
vi ol ence of f endi ng?

Fifthly, after offenders are convicted and
sent enced, what opportunities are there for the sentences
to operate as a tool of ongoing rehabilitation as well as
a tool of risk managenent and puni shnent ?

Then, finally, what are the ways in which the
ongoi ng risk posed by perpetrators can be assessed and
managed by Corrections Victoria and those who have
responsibility for such matters?

Turning then to the wtnesses that we are going
to call, the first evidence will be via videolink with two
prof essors, Professor Heat her Douglas of the University of
Queensl and and Professor Lei gh Goodnark fromthe
Uni versity of Maryland, who will together give sone

evi dence about sone of these nore phil osophical issues of
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what should the role of the crimnal |aw be; what are the
differing ways in which the crimnal law mght frane its
response to famly violence, such issues for exanple as
mandat ory agai nst discretionary policies for arrest and
prosecution, the ways in which typol ogi es of violence

m ght be used or m sused, whether or not there ought to be
a restorative justice approach to famly viol ence

of f endi ng, whether there ought to be nore coll aborative
approaches between | aw and order and ot her agenci es.

Next we will hear from Hel en Fatouros, who is the
director of crimnal |aw services at Victoria Legal Aid.
Her evidence will offer both a practice and a policy
perspective on the current crimnal |aw system but al so
sonme reflections on the way the crimnal |aw has devel oped
in other areas, particularly in relation to sexual assault
matters; the extent to which those devel opnents m ght have
applicability or m ght have already been taken up in the
famly violence space; some changes in processes and
sentencing practices in famly violence nmatters; and the
need to include victins in an appropriate way when
deci sions are made about what will happen in crimnal
matters.

Next we will hear from Professor Arie Freiberg,
who is the head of the Victorian Sentencing Advisory
Council and his evidence wll deal specifically with
the past and the present approach to sentencing for famly
violence matters in Victoria and he will also be able to
assist you with references to the practices and statistics
avai l able in other jurisdictions.

You al so have before you, although we are not

calling her to give oral evidence, the statenent of
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Dr Christine Bond which also deals wwth matters of
sentenci ng. She has conducted an extensive review of
famly violence | aws across Victoria and she gives sone
evi dence about the inportance of uniformty and she nakes
an assessnent of the degree to which the systens operating
in different states protect or don't protect the interests
of victins.

Then in the afternoon we will hear again from
Magi strate Broughton whom we heard from yesterday. The
focus of her evidence today wll be particularly on
crimnal |aw processes in the Magistrates' Court. Then we
will hear from Marisa De G cco, who is fromthe Departnent
of Justice and Regul ation. Her evidence will deal with
that departnent's position and approach to crim nal
justice issues and she will be in a position to assist you
with sone information and refl ections on how policy has
devel oped in this area.

Then, finally, we will hear fromthe Comn ssioner
for Corrections Jan Shuard and Assi stant Conmi ssi oner
Craig Howard in relation to Corrections Victoria's
position and approach to famly viol ence offenders,

i ncluding the potential for ongoing supervision of
of fenders where there are high risk cases.

The subm ssions that have been received by the
Comm ssion include a | arge nunber of recomendati ons that
various interested parties invite the Comm ssion to
consider. Some of those reconmendations that have been
put forward through the subm ssions process include
substantial recommendations for |egislative change.
Legi sl ative change to the Bail Act to deal with the extent

to which famly violence offenders can receive bail
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| egi slative change to the Crines Act, particularly in
relation to the present offence of failure to report
sexual abuse of children; amendnents to the Crimna
Procedure Act in relation to contested heari ngs;
anendnents to legislation that m ght presently prevent the
use of renote witness facilities or that m ght direct
victins of famly violence to give evidence on multiple
occasi ons; amendnents to other |aws, social security,
tenancy and infringenent |aws, which crimnalise
victinmhood in famly violence contexts; and a nunber of
subm ssions have also invited the Comm ssion to consider
greater use of diversion schenes and restorative justice,
particul arly where young people are concerned, but in the
broader context as well. All of those recommendati ons
havi ng been put forward, the Comm ssion is going to be
invited to consider themas part of the evidence.

That conpletes the opening. | understand that we
have Professors Dougl as and Goodnark ready for us on the
screen and | will ask that the screen be brought up and

that they be sworn in to give their evidence.

<HEATHER ANNE DOUGLAS (via videolink), affirnmed and exam ned:

<LElI GH SUZANNE GOODMARK (vi a videolink), affirmed and exam ned:

M5 ELLYARD: Thank you very nuch, Professors. [|I'mnot sure if

you can see ne. | hope that you can. Thank you very much
for your attendance and participation today.

May | begin with you, please, Professor Dougl as.
You are presently the Professor of Law at the University
of Queensland. Could you sunmarise for the Conm ssion,
pl ease, your particular research interests and your

pr of essi onal background?

PROFESSOR DOUGLAS: Previously | was a | awer sone tinme ago,
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but for sone tinme | have been an acadenm c based at the

Uni versity of Queensland. M research has revol ved around
my interests in wonen and the justice systemand in
relation to Indigenous people in the justice system
primarily the crimnal justice process, but | have al so

| ooked into child protection and civil or donestic

vi ol ence protection orders in the donestic violence

cont ext .

M5 ELLYARD: You have made a statenent to the Royal Conmi ssion
that's dated 20 July 2015. Are the contents of that
statenent true and correct?

PROFESSOR DOUGLAS: Yes, they are.

M5 ELLYARD: You have attached to your statenent a nunber of
articles previously witten by you dealing with matters
that are of interest to the Comm ssion.

PROFESSOR DOUGLAS: Yes, that's true.

M5 ELLYARD: WMay | turn to you, Professor Goodmark. You are
presently a Professor at the University of Maryland in the
United States. Could you summarise for the Conm ssion,
pl ease, your professional background and your research
i nterests?

PROFESSOR GOODMVARK: | started as a | awyer representing wonen
and children in a variety of civil contexts, including
protective orders, custody, divorce, child support and
other related kinds of matters. | then became an
academc. | have also been a policy analyst at the
American Bar Association's Centre on Children and Law
where | headed their children and donestic viol ence
project. For the last 12 years | have been a clinical
teacher teaching a clinic in which nmy students and

| represent clients in various famly violence rel ated

. DTl : MB/ SK 06/ 08/ 15 2054 DOUGLAS/ GOODVARK XN
Royal Comm ssion BY M5 ELLYARD



© 00 N oo 0o b~ w NP

W W N N N DD N D DD DD MDD PP PP PP, ERE R
R O © 00 N oo o Ao W N b O © 0o N oo O b~ w N+, O

matters and my research is on donestic violence and the
| aw and particularly the ways in which the law fails to
adequately protect victinms of domestic violence and

provide themw th justice in a meani ngful way.

M5 ELLYARD: Thank you. The first question that | would |ike

to invite you both to reflect on, but perhaps first
turning to you, Professor Douglas, is the extent to which
the response to famly violence should be a crimnal |aw
response and sone of the issues that arise in using the
crimnal law as a way of responding to famly viol ence
I ssues.

Turning first to you, Professor Douglas, could
you comment, please, on what you see as the role of the

crimnal justice systemin responding to famly viol ence?

PROFESSOR DOUGLAS: | think to sort of say how nuch or how far

it should go or how inportant it should be is al nost the
wong kind of question. | think it should definitely be
avail able and a real option in these cases and I think at
the nonent that's the problem that it's actually not a
real option for people to pursue in these cases. Police
aren't giving opportunities to victins to make cri m nal
conplaints in many cases and in other cases where they are
provi ding opportunities for crimnal conplaints to be nade
by victinms of donmestic violence they are really given a
very difficult context in which to make the call

So it mght be in the tense nonents of a police
call-out that they are asked whether they want to assi st
the police with a crimnal prosecution, which is clearly
the wong nonent to do that. Then of course the follow up
to the crimnal prosecution is very little support, both

through the preparation for the case and then the case as
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M5 ELLYARD:

well. So wonen drop out of the systemat all of those

poi nt s.

So |

i nvolved in the crimna

I nportant an

think the opportunity for themto be

justice systemis really

d for many wonen who | have spoken to,

crimnal justice processes are very inportant to them and

t he sentencing process has been very hel pful to themin

terms of their recovery and in terns of stopping the

violence. So | think it needs to be an option generally

in cases of donestic violence. That would be ny position

inrelation to that.

Thank you. May | turn to you, Professor Goodnark,

and | neglected to note that you have nade a statenent

that's dated

statenent true and correct?

30 July 2015.

PROFESSOR GOODMARK:  They are.

M5 ELLYARD: Can |

Are the contents of that

ask you then to conment from your

perspective and fromthe United States perspective on this

i ssue of the extent to which the crimnal lawis the

correct frame within which to respond to famly viol ence

and from you

usi ng the cr

r perspective sonme of the issues that arise

i mnal | aw?

PROFESSOR GOODMARK:  Certainly.

So the crimnal lawis a nuch

better devel oped resource for people subjected to abuse in

the United States and that has both positive and negative

ef fects. I

agree with Professor Douglas that the crimna

| aw absol utely needs to be an option, both because it

sends a nessage to perpetrators that their behaviour is

illegal, but also because it's a very inportant option for

some peopl e subjected to abuse, that they want retributive

justice, they want punishnment, they want the kind of
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separation that the crimnal justice system can provide.
But in the United States sone of the innovations we have
made in the crimnal justice process have been extrenely
di senpowering to people subjected to abuse.

Just to nane a couple of them one thing we have
done in the United States is in response to very, very |ow
arrest rates by police, many jurisdictions adopted what
are called mandatory arrest statutes and under a nmandatory
arrest law police | ose the discretion to nmake a
determ nation as to whether an arrest should occur.

I nstead, any tinme that police go to the scene of a
donestic violence offence and there is probable cause to
bel i eve that such an offence has occurred, police are
required to nmake an arrest.

Wil e that was seen as a way of ensuring that
police would not use their discretion to continue to not
make arrests, the pendulumhas swng | think a bit too
far, in that what that does is take away fromthe people
who are subjected to abuse any ability to determ ne
whet her arrest is actually the thing that best neets their
goals at the given tine. So, you don't have the ability
as a victimof violence to say, "I want the police to
intervene at the internedi ate nonent to stop this
vi ol ence, but I'mnot interested in prosecuting, |'m not
interested in being part of the crimnal justice system"

Simlarly, in response to |ow rates of
prosecution in donmestic violence cases, a nunber of
prosecutors' offices have adopted what are called "no
drop" prosecution policies and in no drop prosecution
simlarly what that neans is that whenever prosecutors

have sufficient evidence to nmake a case of intimte
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partner violence, they will do so regardl ess of whether
t he person subjected to abuse is interested in having that

case brought forward.

M5 ELLYARD: |f the victimdoesn't want to give evidence, how

does that work in practical ternms for the prosecutor who
can't drop the case in which the victimwould be the key

conponent ?

PROFESSOR GOODMARK: I n jurisdictions that have what are call ed

soft no drop prosecution policies, they do it with other
forms of evidence: photographs, nedical records,
statenments on the scene. But in jurisdictions with hard
no drop prosecution policies, that has nmeant subpoenai ng
reluctant victins to testify, arresting those victins when
they fail to conply with subpoenas, incarcerating them as
material w tnesses and prosecuting themfor perjury in
cases where they give statenents that are inconsistent
with statenents that have previously been given to police.
Al of those | think are really problematic consequences
of this focus on the crimnal justice.

Simlarly with mandatory arrest, the unintended
consequences of that has been an increase in the nunber of
dual arrests, so where police go to the scene and can't
make a determination as to who the primary offender is,
they arrest both parties and arrest the wonen. It is in
fact arrests of wonen that have increased nost
significantly since the inception of mandatory arrest.

VWiile | do believe there is an inportant role for
the crimnal law, the caution | would bring you fromthe
United States is be careful how you administer it. Don't
make it the be-all and end-all of your policy in terns of

intimate partner violence and be very aware of the inpact
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of such policies on the people who they are neant to

prot ect.

M5 ELLYARD: May | followup a little bit nore on that issue of

what you describe in your statenent as the renoval of a
woman's agency and invite first you, Professor Goodnark
and then you, Professor Douglas, to comment on this issue
of what ought to be the primacy or |ack of primacy given
to the opinion of the victimand the needs of the victim
when deci si ons are nmade about how police and courts

respond to famly viol ence?

PROFESSOR GOODMARK: | recognise that the State has an

i ndependent role in ternms of ensuring justice, but these
cases are sonmewhat different in that they are invol ving
the nost intimate relationships in people's lives and so
| feel very strongly that, as between the State and a
person who has been subjected to abuse, that the person
subj ected to abuse should have the primary responsibility
for determ ning how these cases are dealt wth.

That's a bit of a controversial statenent, in
t hat many people believe that victinms of donmestic violence
are so controlled by their partners that they are unable
to make those kinds of determ nations. But | have
represented hundreds, if not thousands, of wonen over the
| ast 20 years and | have had very few of them who were so
conpletely controlled that they were unable to nake a
rational decision for thensel ves about what they wanted to
see happen in their lives, whether that neant prosecution
or pursuing a civil protection order or sone other kind of
remedy.

So |l think we let the tail wag the dog a bit in

letting the concern about victins who are so coercively
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controlled dictate our policy for all victinms of domestic
vi ol ence, many of whom are perfectly capabl e of saying,
"Yes, this is sonething I want,"” or, "No, this is
something I don't." \Wen we do that we essentially put
the State in the shoes of the batterer by allow ng the
State to make decisions that control her life in the way

that the batterer was doing previously.

M5 ELLYARD: Professor Douglas, could | invite you to conment

on that sane topic?

PROFESSOR DOUGLAS: Yes. | tend to agree that generally wonen

shoul d be the ones maki ng the decision about pursuing
crimnal justice processes. But | do think there is a big
i ssue about how that decision naking is supported, because
| do think a lot of the wonen that are involved in
donestic violence cases are very vul nerable wonen. There
may be | anguage issues, there may be all sorts of
vul nerabilities that they are experiencing and these m ght
intersect with each other, and they really need the
support to work through that deci sion-nmaking process.

So | would recommend that decisions aren't made
about prosecution at the scene of a donestic violence
call -out, probably ever, that probably the next day -
there m ght be the situation where there m ght be an
arrest or renoval of a violent person, but the decision to
prosecute m ght need to be discussed with the woman so she
is properly inforned.

| think a case work nodel where wonen who are
considered to be victins of donestic violence are
supported by a case worker through all of the real m of
| egal responses and various other service responses that

they have to negotiate is also assisting themto inform
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t hem about how the crimnal justice systemw || operate,
what they will be called upon to do, the |ikely outcones
and so forth.

But | think there also should be a responsibility
on police to treat donestic violence call-outs as possible
crime scenes and to collect the appropriate evidence and
be ready to follow up with that victimas to whether they
shoul d proceed or not. | think it's really inportant to
take the woman on the journey with the process if there is

going to be a prosecution.

M5 ELLYARD: One of the thenes that has energed thus far for

the Conm ssion is the experience of sone wonen who were
| guess invited by the police to nmake a decision, "Do you

want to lay charges or not," and felt under a | ot of
pressure that if they were the ones nmaki ng that decision
they would then feel guilty about the consequences.

| guess on the other side we have had evi dence about wonen
who felt pleased to be able to say to the perpetrator,

“It's not me, it's the police doing it," and that gave
them a degree of protection. It was actually what they
wanted but the role of the State neant that they were able
to shield thensel ves behind that. Wuld either of you
have any further comments on how we strike this bal ance
bet ween the agency of wonmen on the other hand, but the
need to nake sure that they are not, if they are given the

central role, unable to exercise that role in the way that

they mght really want?

PROFESSOR DOUGLAS: | really think so many nore wonmen will cone

on that journey if they have good access to information
and good support through that process. Wether that is a

realistic aspiration, given what that would nean, having
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sonmeone wor k through sonething that m ght take six nonths
to cone to fruition and then deal with the court and work
through all the police contacts that they need to work
through. But | think we would find that there are a | ot
nmore wonen goi ng through that process.

We speak to wonen every day, and a |lot of the
wonen | speak to can't understand - they are really quite
bemused by the fact that they have been assaulted or they
have been stal ked for weeks and the crimnal justice
process would kick in for sonebody else but it isn't
interested in their situation, and they ask nme, "Wiy is it
the case that the crimnal justice systemdoesn't apply
when it's a donestic violence case?" | need to say,
"Well, there is no rule about that. That's just what
seens to be happening."

So a lot of wonen are really wanting to get
involved in the crimnal justice process and want to have
that opportunity to be involved in a safe way. So | think

that's really the crux of it.

PROFESSOR GOODMARK:  The two things that nost victins want,

just to echo Professor Douglas, is tinme and information.
So, if we can give people tine to nmake their decisions and
i nformati on about what those decisions nmean, | think that
you can create a kind of partnership.

As to this question of who is it that's
responsi bl e, wonmen don't |ay charges. At the end of the

day it's always going to be the police who are laying the

charges. | think if we are thoughtful about the way that
we present that information then it's never - | think a
victimcould say, "I aminterested in going forward with
prosecution but it will ook like it's ny decision. You
.DTI: MB/ SK 06/ 08/ 15 2062 DOUGLAS/ GOODVARK XN
Royal Conmi ssi on BY M5 ELLYARD



© 00 N oo 0o b~ w NP

N N NN R R R R R R R R R R
W N P O © 00 N O o b W N B O

24
25
26
27
28
29
30
31

need to bring the charges.”

| think if police are thoughtful about the ways
in which they interact with wonen we can nmeke that happen.
But wonmen need the information to be able to nmake those
decisions. Wat |'m advocating for is not a systemin
whi ch wonen have to go and press their own charges, and we
have that in Maryland. It's a bit of a disaster. | think
it's aterrible system Police are ultimately always
going to be responsible for that. It's how that
i nformati on gets conveyed and presented both to the wonman

and the perpetrator that | think really matters.

M5 ELLYARD: Professor Douglas, can | turn to another issue

that's already been adverted to by Professor Goodmark, and
that's this issue of | guess cross-applications or cases
where the police can't determ ne who the primary offender
is or for whatever reason there end up being applications
for intervention orders by both parties agai nst each

ot her.

At paragraph 17 and foll owi ng of your w tness
statenent you refer to sone research that you have done
and sone of the conclusions you have drawn about this
issue. Could | ask you to speak a bit about the question

of cross-orders and the issues that they present?

PROFESSOR DOUGLAS: | think cross-orders are really problematic

because they potentially neutralise any protective val ue
of a protection order. Sone wonen report that they are
unwi lling to call the police to breach a protection order
when there is a dual protection order in place because
they are concerned that they may be breached instead. So
| think there's a real problemw th protection orders in

t hat cont ext.

.DTI: MB/ SK 06/ 08/ 15 2063 DOUGLAS/ GOODVARK XN

Royal

Conmi ssi on BY Ms ELLYARD



© 00 N oo 0o b~ w NP

W W N N N DD N D DD DD MDD PP PP PP, ERE R
R O © 00 N oo o Ao W N b O © 0o N oo O b~ w N+, O

The nessage al so of a dual protection order is
that both people are as bad as each other. W have
i ntroduced in Queensland into our donestic violence
protection act in 2012 a provision that says that
magi strates have to turn their mnd to the person nost in
need of protection because we have recogni sed dual
protection orders as a problem Hopefully nore
magi strates are taking note of that to nake deci sions.

But | think there is an attitude anongst police, "This is

a hard decision. I'mgoing to leave it up to the
magi strate.” So then a magistrate needs to nake a hard
deci si on.

The difficulty in Queensland in particular, and
| can't comrent necessarily on Victoria, is that a | ot of
our cross-applications, over 40 per cent of them are
| odged by police on behalf of both parties. So it's a bit
of a copy-and-paste effort between both applications.
Really, it's a sign that the police are just throwing this
up to the nagistrate to make the decision, and that's
obviously really problematic, especially given it is an
adversarial system theoretically, and the police are
acting for both parties. So | think that's a real
problem police are collaborating in that problem

VWhat we also see is there has been a junp in
cross-orders in New South Wales and Victoria - we do have
statistics on this - since famly | aw changes whi ch have
made shared care a priority and donestic violence a way to
nove away fromthat position. So I think that
cross-orders are sonetines used as a tactic by
perpetrators to neutralise any suggestion of donestic

violence in the Famly Court. So |I think that's sonething

.DTI: MB/ SK 06/ 08/ 15 2064 DOUGLAS/ GOODVARK XN

Royal

Conmi ssi on BY Ms ELLYARD



© 00 N oo 0o b~ w NP

W W N N N DD N D DD DD MDD PP PP PP, ERE R
R O © 00 N oo o Ao W N b O © 0o N oo O b~ w N+, O

that magi strates need to be very wary of as well.

| think generally we should be aimng not to have
cross-orders. | don't think they are particularly useful.
| think they send a really problematic nessage in that
they stignmatise the woman who nay be being abused in the
circunstances as well, and | think that neutralises the

protective function of them

M5 ELLYARD: You go on in your statenment to tal k about, and

this builds on this question of who is nost at risk, the
devel opnent of a typol ogy of violence that characterises
vi ol ence between intimate partners in one of twd ways, and
you have sonme concerns, | suppose, about the use of that
typology in the crimnal |aw context, whatever m ght be
its use in other places. Could you speak a little bit

about that, please?

PROFESSOR DOUGLAS: | think that coercive and controlling

vi ol ence has been taken on by so nmuch of the |legal system
in Australia, | think. Certainly famly |lawers have
taken up this term nol ogy, and a defence has actually been
i ntroduced in England called coercive and controlling
behaviour. | have real concerns in Australia because it

di stinguishes it fromother forns of violence, such as
comon coupl e vi ol ence or situational couple violence,
which - this is based on M chael Johnson's work,
essentially, who actually tracks a range of types of

vi ol ence in the typol ogy.

But | guess the two key ones fromthe perspective
here are coercive and controlling viol ence and conmon
coupl e violence. If we distinguish those two | think
there's a real risk that we m ss serious and concerni ng

vi ol ence by saying, "Situational couple violence isn't a
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concern for police in relation to prosecution or domestic
vi ol ence protection orders; we're focusing on coercive and
controlling violence." So anybody involved in situational
coupl e violence doesn't get the | evel of support that they
m ght need. So | think it's a risky process to focus on
coercive and controlling behaviour. G ven that sort of
typology literature that's devel oped, | think we have
really taken it on board in Australia, and | think it's a

concern that we have done that.

M5 ELLYARD: Pr of essor Goodmark, to what extent is the broader

concept of famly violence that | think you are aware we
have in Victoria part of the discourse about the crimna

response to violence in the United States?

PROFESSOR GOODMARK:  Qur response to violence is actually much

nmore fragnmented than yours. So child abuse neglect is
consi dered a separate concern fromintimate partner
vi ol ence, which is why | use those ternms in ny work nuch
nore frequently. There's been sone work around the
overlap of intimate partner violence and child
maltreatnent in the United States, nost notably through
what was called the federal G een Book project, that
| ooked at that intersection and tried to find ways to
better bring together Famly Court judges, child
protective services workers and donestic viol ence
advocat es.

That work has been | think lovely in aspiration,
m xed in execution. But we definitely conceive of things
differently. The place where they cone together in really
problemati c ways actually in the United States i s when
peopl e subjected to abuse are held liable for their

failure to protect their children from exposure to
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1 domestic violence at tinmes when they are being victimsed.
2 So you will see in sone jurisdictions in the United States
3 t he person who actually does the harmto the child getting
4 a mninml sentence but the nother who fails to protect the
5 child getting a nuch nore significant sentence. | think

6 that's incredi bly problematic and sonething that you woul d
7 certainly want to avoi d.

8 M5 ELLYARD: Can we turn now to the question of sentencing for
9 breaches of intervention orders. Professor Douglas, you
10 have done sone work on this area in the context of
11 Queensl and, which you refer to at paragraph 24 and
12 followi ng of your statement. \What has been the result of
13 the research you have conducted into the sentencing
14 response to breach of fences?

15 PROFESSOR DOUGLAS: The majority of breach offences that were

16 sentences that we | ooked at in the group of 600 files plus

17 that we | ooked at in Queensland was fines and no

18 convictions. So 40 per cent of the cases resulted in

19 fines, many of them under $200, and around 40 per cent

20 al so resulted in no conviction being recorded. Very few

21 resulted in md-1level penalties, such as probation orders

22 or prison sentences. This was regardl ess of whether the

23 police had identified the particular breach as assault,

24 crimnal danage or stal king. Those were the three

25 of fences we | ooked at in particul ar.

26 So of the 640 files we | ooked at police had

27 identified assault in 55 per cent of cases, nearly

28 200 cases; in over 100 cases they had identified crimna

29 damage; and police had identified stalking in 60 cases.

30 They hadn't charged any stal king of fences, and they had

31 charged four or five crimnal damage offences and | think
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16 assault charges. So they were quite serious breaches
in many cases but they resulted generally in fines and no

convi ction being recorded.

M5 ELLYARD: That was in part because they had been charged

merely as a breach of the order rather than the breach of
t he order plus the substantive offence that m ght al so

have occurred?

PROFESSOR DOUGLAS: Usually that would be the case. So often

breaches have a nmuch | ower sentence. They are a sumary
of fence, which is the |lowest formof offence in

Queensl and. They are heard in the Magistrates' Court. So
t he highest penalty in theory could be one year to a
breach offence in that court. So that would be part of

t he reason.

But it's al so because of the sentencing hierarchy
| think in part, which is a bit of a "one size fits all"
approach, which is you start at the bottom and nove up.
So in spite of the fact that fines mght be quite
i nappropriate in a donmestic violence case, because of the
fact that those fines mght be used as a further tool of
abuse by abusers, who m ght then go on to say to his
ex-partner or his partner, "I don't have the noney for
that. | can't give you noney for food or supplies because
|"mspending it on this fine that you have nmade ne get,"
or withhold it fromchildren - the partner who is being
abused m ght even find she pays the fine as well. So a
fairly inappropriate, you would think, response to a
breach, and yet it was very conmon in the cases that we
| ooked at.

It's notable, though, that in the Gold Coast

donestic violence court where sone of the files existed
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and where there was at that tinme a very good perpetrator
programin place there was a hi gher proportion of cases
that were placed on probation orders and sent to nen's
behavi our change progranms. So it suggested to us that
where those prograns are avail able magi strates are wlling
to use themin sone cases. So | think that was inportant
t hat those resources were available. It nade a difference
to sentences to sonme extent. But overwhel mingly we saw
fines and no conviction being recorded.

The problem 1 think with this is twdfold. The
fact that no conviction was recorded is a probl em because
we know that by the tinme sonmeone is charged with a breach
of a protection order the order probably has been breached
al ready a nunmber of tinmes. So we are already way down the
track. Yet the crimnal justice systemjust sees this one
breach, so places it |low on the sentence hierarchy,
doesn't record a conviction, doesn't turn up on any Kkind
of record.

The other point about this too is that choosing
the breach charge instead of the substantive offence al so
has inplications for the crimnal record of that person as
well. So we see a breach, which could nean anything from
a tel ephone call to a serious assault. There's really no
clarity in what that breach m ght have nmeant in that
particul ar case.

So it is difficult for police to continue with a
ri sk assessnent of that person. |If the person is noving
around, they can't access their crimnal record and know
what that |ooks like; and it's difficult for enployers and
ot hers who might be interested in a crimnal record to

know real ly what this person gets up to.
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M5 ELLYARD: Can | turn then to the question of additional

of fences. In your work, Professor Douglas, and in your
statenment you have outlined sone of the thinking that you
have engaged in about the creation of additional offences
that m ght neet the perception that there are aspects of
famly violence behaviours that are not presently
crimnalised and perhaps should be. You have identified
two particular issues. The first is an offence of
cruelty. Could I invite you to sumrmari se the thinking
that led you to approach it in this way and the kind of

new of fences that you m ght propose for consideration?

PROFESSOR DOUGLAS: The discussion that | had with nyself about

new of fences was really based on the devel opnent of the
coercive and controlling offence in the UK \Wen | saw
that | thought this is problematic for us in Australia in
particul ar because of the reasons that | outlined before.
But | think there is an argunent for being able
to - | think there are some viol ent behaviours or
control ling behaviours or donestic violence orientated
behaviours that do fall outside the crimnal justice
process, and these are ongoi ng behavi ours that continue
over potentially a period of tinme and that really have
terrible inplications for a woman's freedom her right to
freedom

So | was trying to think of ways to encapsul ate
t hose behaviours in a new offence, and | was very focused
on behaviours as well. | know that in other places they
have devel oped of fences of enotional abuse, for exanple,
and | was concerned that that would be risky to devel op
t hose ki nds of offences because of the concern of who

m ght be inplicated as a person commtting enotiona
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abuse. So | was concerned to | eave out those kinds of
matters froman offence so that enotional abuse wasn't
captured within that.

So I did conme across this idea of cruelty, which
is essentially a nore sinple offence or a | ower |evel
of fence than the crinme of torture, which we have in the
code in Queensl and, which has been used regularly, in
fact, with donmestic violence cases. | think the problem
wth torture is, first, that the penalty is very high,
that it's 14 years in Queensland; and also that it's
called "torture", which suggests an extraordinarily high
| evel of harm has been conmtted.

So | was trying to think of an offence which
woul d capture these |lower |evel but continuous forns of
harm t hat wonen experience. So things |ike consistently
being forced to - and in Ml bourne potentially this m ght
mean nore to you - shower under an outside hose through
winter, for exanple, or to eat chillies or to eat from
the dog's bowl every day - these kinds of really
controlling behaviours that limt people's freedom To
not let themget dressed up for work every day or to apply
for jobs and so forth - to really limt behaviours. So
| was trying to think of an offence which woul d capture
t hat .

So | thought of this offence of cruelty, which is
a sort of lower |evel version of the torture offence, so
serious ongoi ng harmtowards the woman and that woul d be
aggravated in the context of donestic violence. Do you

want nme to go into that? It's set out in the - - -

M5 ELLYARD: No, it's set out. | wonder if | could ask you,

Prof essor Goodnmark, are there specific famly viol ence
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offences in US jurisdictions and, whether or not there
are, what woul d be your reflections on the work that

Pr of essor Dougl as has done in this area?

PROFESSOR GOODMARK: There are, but they are largely focused

around physi cal abuse. So when you have a crine of
domestic violence in the United States that's largely
defined as physical abuse or fear of inmm nent serious
bodily harm But it doesn't encapsul ate the other forns
of abuse that are equally problematic, including the ones
t hat Professor Douglas was tal king about.

| share the same concerns about crimnalising
coercive and controlling behaviour or enotional abuse.
| think that it's pretty likely that the unintended
consequence we woul d see fromthat, unless it were very
closely nonitored, would be increased arrests of wonen.
Wth the understandi ng that wonen were bei ng harassing or
naggi ng or doing other kinds of things that were
enotionally abusive to her partner, | think the potenti al
for msuse there is tremendous.

But, as to what Professor Dougl as has suggested,
what | think is inportant about it is both that it
captures a range of kind of behaviours that are conducted
in order to materially limt sonmeone's liberty or
autonony. | think that's the crux of it. | think that
the cruelty crinme nmakes sense to capture sone of the stuff
that goes into coercive and controlling, but it's a better
articulation of that piece of it, which is so inportant,
which is that it's neant to limt sonebody's life in a
mat eri al way.

| can certainly renmenber clients who | have had

who woul d absol utely have been subjected to the crinme of
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cruelty using Professor Douglas's definition, and I woul d
have |i ked to have seen them have sone ki nd of recourse

that they didn't have ot herw se.

M5 ELLYARD: Professor Douglas, you have also identified

perhaps the need for a specific offence of strangul ation,
gi ven what we know about strangul ation as a warning sign
for nore serious outcones and sonething that m ght
particularly arise in a famly violence context. You did
sone research on this that you refer to at paragraph 35 of
your statenent. Could you summarise what that research

found about this issue of strangul ation?

PROFESSOR DOUGLAS: This cane out of our cross-order

applications process and ny interest in police engagenent
with protection orders and when they decided to pursue
protection orders on behalf of a party. It didn't seemto
make nmuch difference what the all egati ons were, and one
that stood out was strangulation. So even where a wonan
had nade an allocation that she had - often she said or

t he docunentati on said "choked", but even where she

al | eged strangul ati on and he perhaps had all eged that she
had thrown his conputer nouse across the room police
still nade an application for a protection order on behalf
of both parties.

So that led nme to think about why is
strangul ati on not being flagged here. Qobviously a |ot of
the problems with strangulation are that it doesn't |eave
mar ks and that police in Australia | think don't ask about
it directly, and yet we know that strangul ati on days after
the event might actually | eave quite serious harns on the
victim So | have suggested in one paper that we ni ght

t hi nk about the introduction of strangul ation, sonething
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| think that the taskforce in Queensland has actually
deci ded to take up

| think theoretically this crime actually is
al ready encapsul ated, but it doesn't seemto be charged
there, and there m ght be particular reasons for that in
Queensl and where we have a conplete defence to
provocation. But it really isn't covered in the Victorian
statutes either. There are sort of crinmes that m ght
encapsul ate or cover it, but it's not directly noted.

| think there are a few reasons for creating a
crimnal offence. One is obviously that you hope that it
becones part of the range of options available to police
when they are considering the appropriate charge, but one
al so is that when they do charge there's a fairly | abelled
charge, so it actually reflects the behaviour that went
on. Gven the risks we know associated with
strangul ati on, having a previous history of strangulation
on a police record | think would be very inportant
information for police to know about when they are com ng
to a call-out.

We know that - | think the risks increase sone
800-fold after an incident of strangulation that a wonman
will receive serious injury or be killed wthin weeks
after the event. So it's a terribly serious allegation to
make. So having that on a crimnal record | think would
be an inportant thing, or having it within police notice

too woul d be an inportant thing.

M5 ELLYARD: May | turn then to the question of restorative

justice and turn to you first, please, Professor Goodnark
You have dealt with this a little in your statenment and in

your research. From your experience, is restorative
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justice sonething that woul d be wel coned by at | east sone

of the cohort of wonmen you have assi sted?

PROFESSOR GOODMARK: | think so. | should preface this by

sayi ng we have very few options in restorative justice in
the United States currently and even fewer as pertains to
intimate partner violence, but particularly anong peopl e
who are not going to separate fromtheir partners, and our
studi es show us that a fairly |arge nunber of people
intend to continue their relationship with their partner.

For people who are going to be co-parenting, and
for people who are living in the same small geographic or
ethnic or religious communities, figuring out how to
re-order relationships after intimte partner violence,
knowi ng that there will be ongoi ng contact between the
parties, is particularly inportant. | think there's a
real place for restorative justice there.

| think what's interesting to nme about it is that
when | talk to front-line wirkers at donmestic viol ence
agenci es they are very enthusiastic about the potenti al
for restorative justice because the clients that they are
working with are expressing to themtheir concerns about
litigation, their concerns about kind of handing their
probl enms over to a court, and their desire to see sone way
of re-ordering or re-working relationships in ways that
keep them safe and engage ot her nenbers of the community
in ensuring that they stay safe as well.

So particularly for those fol ks who are not
interested in being involved in state based systens - and,
for us, the rates of people of colour involved in our
state based systens are exponentially greater than the

rates of white people, and so there is a real distrust
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anong people of colour in the States about using state
based systens. For sone of those fol ks for whatever
reason they have no interest in using state based systens.
Figuring out how to use restorative justice mght give
them another alternative to try to work through sone of

t hese i ssues.

M5 ELLYARD: What would a restorative justice process | ook

like? 1'msure there are many fornms, but what are the key
el ements of restorative rather than retributive justice

approaches?

PROFESSOR GOCDMARK:  The key el enents are approachi ng an act of

violence as a harmrather than a crine; giving sonmebody
the opportunity to explain what the harm has done to t hem
so having the victimbe able to articulate, "This is the
harmthat was done to ne and this is what it neant to ne";
havi ng the perpetrator of that harmtake responsibility
for having commtted that harm and having the victimbe
able to articulate, "This is what | need in order to heal
and nove forward,” with the community conming in behind to
say, "W will do whatever is necessary to hold this person
responsi ble and to ensure that the victimgets what they
need. "

So that plays out in a nunber of different ways.
Most of the work that's being done in the United States is
post - sentenci ng, so sonewhat further down the |ine,
post-conviction, and it's done in the formof victim
of fender nedi ation, for exanple, where victins and
of fenders post-sentencing are able to have this kind of a
di al ogue.

Oten tines what the victimwants is not kind of

a tangi ble benefit in a way. Wat the victimwants is an
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opportunity to tell that story, to have that story

val idated and to feel vindicated, to have the perpetrator
say, "This wasn't your fault. This was ny doing, and

| take responsibility for it." So just going through that
process can be really inportant for victins.

There are sone places, and not in the
United States, notably in New Zeal and, where cases are
being referred kind of as diversion to restorative
processes. For exanple, conferencing can help to resolve
the i ssues anong the parties, and the results of that
conference can then be considered by a judge when a judge
i s handi ng down a sentence.

In some cases the conference agreenents are kind
of standing in the place of the sentence. |In other cases
they are influencing the sentence in sone way. That's not
a place we have gone yet in the United States, and a big
part of that is because given how focused we are on | egal
responses there's a real unwillingness to try things that
are outside of the legal system But sone of us are
interested in thinking through these issues and trying to
wor k through them and we have been doing a little bit of

t hat .

M5 ELLYARD: Professor Douglas, fromyour perspective is there

a place for restorative justice as part of the suite, as
it were, of options in Australia for famly viol ence

matters?

PROFESSOR DOUGLAS: Potentially, yes. | would want sone kind

of accountability nmechanism which | think restorative
justice encapsul ates because generally restorative justice

processes ask the perpetrator presumably to say, "Yes,

| realise | did the wong thing." So | guess to sone
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extent that accountability is encapsul at ed.

| do think you are right to talk about it as part
of a suite. | think to sone extent we have seen this work
in Queensland courts as part of the justice process in a
sense that at the Brisbane Magistrates' Court there's been
a programin place where both nen and wonen have advocates
froman organi sation called Be There Connect, and we have
seen that has led to nuch better negotiated resol utions
around donestic violence in terns of who stays in the
house and who noves out and what the conditions of the
protection order will be. So I think this kind of
advocacy question is nore inportant to ne.

| haven't thought a | ot about restorative justice
in the domestic violence context. | have been nore
focused on justice processes, crimnal justice processes
and protection orders. But, sure, | think there's a
space, as long as they are safe and wonen are protected
and they don't becone considered as part of the probl em of
donmestic violence. | think they have potential. W
really haven't gone down that path very nmuch in Australia
to date for ne to know nmuch about how it m ght work here.

| know that in Indigenous conmmunities night
patrol organisations often do these kind of ad hoc
restorative justice processes anongst nmenbers of the
comunity to sort out violence within famlies. So we
m ght be able to I earn how that works a bit better to
introduce it in other parts of our conmunity; |'m not

sur e.

M5 ELLYARD: Do the Conmi ssioners have any questions for the

W t nesses?

COW SSI ONER NEAVE: | have a couple. | wanted to pick up,
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Pr of essor Dougl as, on your suggestion for - it is Marcia
Neave. | don't know whether you can see nme or not.

| don't think you can. Your proposed cruelty offence.
Queensl and is a code state, and obviously you have thought
how t hat could be structured to fit into the Crim nal
Code. | wondered whet her perhaps an intent of

reckl essness rather than intentionally inflicting cruelty
m ght be a way to go if that offence were introduced, and

| would like to have your comments on that.

PROFESSOR DOUGLAS: Reckless; | haven't actually thought about

that until right this mnute. Certainly intentional is
problematic. Any kind of negligent approach or a duty of
care woul d be problematic. W don't want it to be

absol utely subjective. But | think somewhere in between
that, and that's why | was noving towards that objective
test of what would be the ordinary person think about the
situation. So | suppose reckless mght get close to that.
That is what | was trying to capture. What would the
nmenbers of the community who | ooked at this behaviour
think of this behaviour? So really that is what | think

is the - - -

COWM SSI ONER NEAVE: We have offences in Victoria of recklessly

inflicting injury and serious injury. So it could be kind

of equated to one of those if it were introduced.

PROFESSOR DOUGLAS: Yes. That m ght be where to go - - -

COMM SSI ONER NEAVE: The other question | had related to the

cross-applications. |I'mnot sure that this is a police
practice here, that this happens often here. 1 think you
say that in the work that you did you did | ook at Victoria
and that there were cross-applications made by the police.

| just wondered how | ong ago that was.
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PROFESSOR DOUGLAS: | think that was before your nost recent

tranche of reforns. Qur data comes from | think 2008-10.

So it's a while ago now. | think you have had - - -

COWMM SSI ONER NEAVE: | wonder whether the police in your state

have a Code of Practice or managenent gui delines or
sonet hi ng which determ nes that question of what they
charge with when there's a breach which is also a
substantive crimnal offence |like assault. Are there any
police guidelines? The police may not conply with those

gui delines, but are there any that deal with that?

PROFESSOR DOUGLAS: The police are supposed to - in terns of

t he prosecution guidelines they are supposed to charge the
of fence for which they have evidence to proceed. So if

t hey have an assault they should be charging an assault.
They may charge a breach alongside that. Fromny
perspective, it would not be a problemto charge a breach
and an assault charge and we have authority of the courts
to do that. So | think a breach is a breach of a court
order and the assault is the physical assault on the
person. The sentencing would need to reflect the double

j eopardy aspect of that.

COW SSI ONER NEAVE: O course, yes.

PROFESSOR DOUGLAS: But | don't think there would be any

probl em charging both. So police are rem ss in many cases
in not charging both, although | appreciate there are lots
of reasons for why they don't do that. They are making
decisions in the heat of the nonent, it's made very

qui ckly and they don't revisit the question two days
later, which is what |'m suggesting, which would create
further work.

But hopefully sonme of these kinds of approaches
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woul d actually reduce the work down the track because we
are dealing with these things early and worki ng out how
best to deal with that particular situation. So | really
want to avoid any kind of one size fits all approach,

whi ch the justice system obviously needs to do a | ot of
the time. But | guess that's the problemw th the

mandat ory approaches. | don't think we want nandatory
approaches. W need to maintain discretion, but we need
to train people to exercise discretion appropriately
considering risks and concerns for victins and so forth

and the context of the behaviours.

COWM SSI ONER NEAVE: Thank you very nuch i ndeed.

PROFESSOR DOUGLAS: Can | just nention one other thing that is

really interesting, which is that in the US police don't
take out protection orders. So this nay explain to sone
extent why there is such a heavy engagenent of police in
crimnal justice interventions in the donmestic viol ence
sphere in the US because they don't have anything el se;
wher eas here obviously police protection orders have cone
in. | think protection order legislation to sone extent
has suppl anted the crim nal engagenent in domestic
vi ol ence cases in Australia, and the US doesn't have that
possibility.

| think that's an interesting nodel, and |I don't
know whet her that's really on the table. | know that sone
domestic viol ence workers would be very concerned that
victinms mght be |less protected if police noved out of

protection orders, but there may be ot her advant ages.

PROFESSOR GOODMARK:  For us it's such a foreign concept to have

the police involved in the protective order process

because for us the protective order was created in order
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to give wonen a renedy that they controlled w thout having
torely on the state in any way. | think one of the
things that's really interesting about Professor Douglas's
research is that protective orders are nuch nore likely to
be granted when they have been applied for by police which
real |y di sadvant ages those wonmen who cone in on their own
to seek those orders. It mght be interesting to think
t hrough what woul d happen in that systemif police were
actually not involved. Wuld that give sone greater
autonony to wonen and woul d that spur police to be nore
i nvol ved then in charging substantive crinmes rather than
feeling that they had just discharged their duties by
seeki ng protective orders.

COW SSI ONER NEAVE: Thank you very rmuch

M5 ELLYARD: Thank you very nuch, Professors, for your tine.
That's the conclusion of the evidence and | ask that the
prof essors be excused with our thanks.

COW SSI ONER NEAVE: Thank you very nuch i ndeed.

PROFESSOR GOODMARK:  Thank you for having us.

<(THE W TNESSES W THDREW

M5 ELLYARD: If it is convenient, we wll take the break now a
l[ittle bit earlier than normal; but can | invite the
Commi ssion to cone back at quarter to 11

(Short adjournnent.)

M5 ELLYARD: Thank you, Conmm ssioners. The next witness is
Ms Hel en Fatouros. She is in the box. | ask that she be
swor n.

<HELEN FATOURCS, sworn and exam ned:

M5 ELLYARD: Ms Fatouros, what is your present role?
M5 FATOURCS: I'mecurrently the Director of Crimnal Law

Services at Victoria Legal Aid.
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ELLYARD: How | ong have you held that position?

FATOURCS: Just over two and a half years now.

ELLYARD: Prior to working at Legal Aid, did you work
el sewhere in the crimnal justice systenf

FATOURCS: | certainly did. | worked at the Ofice of
Public Prosecutions. 1In fact, | started my career there
as an articled clerk and progressed over the course of
about 13 years to hold various roles.

ELLYARD: Anongst those roles, did you have a particul ar
role at one tinme in the context of sexual offences
prosecut ed by the OPP?

FATOUROCS: Yes, | did. From 2008 to 2010 | was the
di rectorate manager of the specialist sex offences unit
within the Ofice of Public Prosecutions.

ELLYARD: In addition to your work at the OPP and now at
VLA, are there a nunber of other hats that you wear, as it
were, in this area?

FATOURCS: Yes, | certainly do. I'mcurrently a board
menber of the inTouch Multicultural Centre Against Famly
Vi ol ence and | have been a board nenber on an all-fenale
board for many years now at that service. [|'ma director
of the Sentencing Advisory Council, | was appointed to
that role last year, and I'ma Conm ssioner of the
Vi ctorian Law Ref orm Commi ssi on, al so appointed to that
role | ast year.

ELLYARD: Having noted all those various hats that you wear,
| want to make it clear that the questions |I'm asking you
today are about the totality of your experience rather
than with you wearing any particular hat. Thinking about
t he preval ence of famly violence cases in the crim nal

| aw, your statenent which you have prepared details sone
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information that you have been able to gl ean about how
much of Victoria Legal Aid's crimnal practice m ght be
attributable to famly violence. Could you give an
estimte, | suppose, based on your experience, of how
prevalent famly violence matters are in the crimna

justice systenf

M5 FATOUROS: Sone of the data is |imted, but we are becom ng

better at collecting the data. W did sonme nanual data
col lection around two nmatter types recently, being
attenpted nmurder and nurder. W took a nunber of years
where we | ooked at those cases and around 50 per cent of
those cases were matters involving famly violence in sone
way or anot her.

So, that's just a very small snapshot. But if
you then go on to | ook at sexual offending and a whol e | ot
of other injury or assault charges, it really accounts for
a very large proportion of Legal Aid work, but a very
| arge proportion of all crimnal justice work. So, it has

a very broad and pervasive inpact.

M5 ELLYARD: Thank you. You have nade a statenent to the

Comm ssion that's dated 5 August 2015 and | think you
signed it this norning. Are the contents of that

statenment true and correct?

M5 FATOURCS: Yes, they are.

M5 ELLYARD: | want to turn, then, to | guess a bit of a

snapshot | ooki ng back at the way in which the crimnal
justice systemover the tine you have been involved in it
has shifted or altered its approach, including the way in
which it responds to famly violence matters.

At paragraph 22 of your statenent and foll ow ng

you reflect on what the world | ooked |Ii ke when you began
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your career as a prosecution |awer and then how it has
changed since then. Could you speak a little bit about
how the crimnal justice systemwas back when you started

and how it has changed over tine?

M5 FATOURCS: | think the best way - | think | make the comment

t here has been radical reformand renovation to the
crimnal justice systemover the |ast decade at |east and
| recall a very early case when | was an articled clerk
| think, which involved the offence of incest and nultiple
charges. | want to provide this story to give you a
snapshot of sonme of the experiences of victinms well over a
decade ago and then conpare it to what we have now and the
supports that are in place now.

| recall sitting in the instructor's chair and
the victimin that case was an adol escent and she was
giving evidence via a renote wtness in the old
County Court building which had many |imtations, not the
current new building. In the running of that trial the
def ence nade an application, based on the clothing that
t hat young conpl ai nant was wearing, to bring her into
court so that the jury could see what she was weari ng
because the nother of the conpl ai nant was a sex worker and
t here was sone tenuous |ink made there.

In spite of objection by the prosecution, that
was permtted. That child was actually brought into the
courtroom and was made to walk to the front of the Bar
table and then wal k back to the renpte witness facility.
When | think about - that's about 13 years ago. That's
not that |ong ago. But we have cone a |long way. So
| just provide that exanple.

That is quite an extrene exanple and it's
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inmportant for me to qualify that the work of both
prosecutors and defence practitioners is difficult and
conpl ex, particularly in crimnal trials, but it was a | ot
nore frequent many years ago. So there have been |ots of
reforns in ternms of rules of evidence, procedure, victim

i npact statenments; there's been a | ot of deep policy

t hi nki ng about the involvenent of victins within the

crimnal trial process in a respectful and enpathetic way.

M5 ELLYARD: If we take that exanple, there are a nunber of

ways in which that exanple m ght be reflected on. The
first is the fact that the witness was giving evidence
renotely, but that there was sone flexibility about that
and sone rebuttabl e presunption, | suppose, about whether
or not wi tnesses could give evidence renotely. Thinking
today, in famly violence nmatters are there any general

rul es about the extent to which victins of famly viol ence

of fences are able to give evidence renptely or not?

M5 FATOURCS: There is currently such a large suite of options

in terms of the way that victins and particularly

vul nerabl e wi t nesses can give evidence, both in famly

vi ol ence cases and sex offence cases. They can give their
evi dence renotely, some of their evidence is delivered

t hrough video recording, there's lots of different ways
now t hat evidence can be taken which is designed to
mnimse the trauma and the inpact of the stress that
conmes fromgiving evidence in a crimnal trial or a

crim nal proceeding.

M5 ELLYARD: Are there hard and fast rules, though, about

whet her that will be available? So, if a victimis
maki ng, | suppose, the decision to nake a statenent that

m ght take himor her on a certain path, are there
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assurances that can be given at an early stage, "You'l

never be in the sanme roomas him" things of that kind?

M5 FATOURCS: This is one of the transformations in the

crimnal justice system It is now al nost conmonpl ace
that the evidence of these classes of victins and
W tnesses is going to be taken renmpotely or through other
forms or processes. So it's actually now very comonpl ace
and in fact it's the exception rather than the rule that
soneone is giving evidence in that very traditional way in
t he w tness box.

Having said that, | was actually listening to
some of the evidence earlier this nmorning and | was

interested in sonething Professor Goodmark said, which is

a theme in ny statement as well, and that is the
i nportance of flexibility. In nmy life as a prosecution
| awyer, | have conferenced hundreds of victins, children,

adults, wonen, nmen and lots of different cases. The

i nportance of sonme flexibility and di scretion where
victins actually do have sone choice where they fee

strong enough to give evidence in the courtroom it can be
very enpowering, and having sone flexibility in your
provisions to enable that is inportant.

Having said that, froma practical point of view,
and sone of nmy comments are going to be slight
general i sations, those witnesses or victins tend to be
ol der children who are adol escents, al nost on the cusp of
adul thood. They tend to be adult victins who have quite
good supports outside of the crimnal trial process, both
W thin existing victimsupport services, but also through
their famly and friends.

So | want to be very careful when saying that
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it's not an overwhel m ng nunber of victins and w tnesses
who will want to give evidence in the courtroom but we do
need to understand that it's nore conpl ex than just

sayi ng, blanket rule, everyone gives their evidence

renotely.

M5 ELLYARD: Another aspect of that anecdote that you rel ayed

is the extent to which it was obviously regarded as

rel evant evidence what a child conplainant in an incest
case was wearing to court. \What reflections can you offer
on the way in which rules of evidence and what's regarded
as relevant in those kinds of cases have changed since

that tinme?

M5 FATOURCS: It's not just about the |egal franmeworks that

have changed and the rul es of evidence and procedures
whi ch have changed the dynami cs of the courtroom | think
it's also that there is now a nuch greater appreciation
and awar eness of the social context in which this type of
of fendi ng takes place. Just as the community has becone
nore aware in lots of different ways, so too have juries
and so too have the | egal professionals working in the
crimnal justice system But it's a long process and it's
t he conbi nati on of sound, bal anced | aw reform and cul tural
change that actually effects these kind of shifts.

So, we are tal king about changes over a long tine
and changes aided by various |evels of legislative reform
as well as reforns outside of the courtroom which are

equal ly as inportant.

M5 ELLYARD: One exanple of the reformyou refer to at

par agraph 25 of your statenment is a report of the
Victorian Law Ref orm Conm ssion in 2004 that dealt

specifically with sexual offence | aws and procedures.
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What were sonme of the key learnings fromthat reformthat

have been inpl enented, from your observation?

M5 FATOURCS: Exactly the one |'ve just referred to in relation

to that conbinational or two-pronged - in fact it is
probably nore of a nulti-pronged approach to actually
achi eving change and shifting attitudes as well as
changi ng procedures and laws. That was a very critica
report in that it tabled all sorts of experiences that
victinms had within the crimnal justice systemin relation
to sexual offences and in particular it found that the
process was actually harmng in some respects victins.

O the 202 recommendations, there was a raft of
| egi sl ati ve anendnents around speci al hearings, the giving
of evidence, fast tracking of cases to provide finality, a
whol e raft of changes. But there were also a whole | ot of
recommendati ons around that cultural change that has to
happen within the judiciary and the | egal profession as
wel | .

One of the recommendati ons actually gave rise to
a training project that | |led whilst at the OPP which was
the interactive sexual offences - it had a very |ong nane
which I'mnow struggling wth - interactive |egal
educati on program whi ch actually brought prosecutors and
def enders together and there was an amazi ng cross-sector
wor ki ng group that worked for close to three years to
design and prepare the profession for training that wasn't
just legal and technical in nature, but al so about the
pr of essi on gai ni ng an under standi ng of the broader

dynam cs and context in which sex offendi ng happens.

M5 ELLYARD: W have heard evi dence before about the | earnings

that m ght exist, for exanple, in the police context about
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t he approach taken to sexual offending and the approach
taken to the broader range of fam ly viol ence offending,
whi ch includes but is not Iimted to sexual offending.

I n your statenment you, | suppose, caution against
taking up in their entirety the kinds of reforns that have
happened in the sexual violence space because they haven't
al ways worked as perhaps they were going to work. One
exanple that you give is the limtation that now exists in
nost sex offence cases on victins being cross-exam ned
nore than once. There is a recommendation that has been
put forward to this Conm ssion that that should be a rule
that applies in any famly viol ence case. | wonder would
you of fer your perspective on why that rule cane in in sex
assault cases and the way it m ght have worked for the
benefit, but also sonetinmes to the detrinent, of the

vi ctims concer ned.

M5 FATOURCS: | think that's a very appropriate reformand I'm

not suggesting we should not very closely | ook at that
sort of reformwi thin the broader famly viol ence space as
well. But one of the benefits we have since 2006, it's

al nrost a decade now, of those reforns in the sexua

assault space is we have sone good evidence about what has
wor ked and what perhaps has had sone inadvertent sort of
consequences.

The purpose or the policy purpose behind that
one-of f cross-exam nation was designed to really limt the
harm done to victins through the crimnal trial process.
But what it also canme up against was, in our traditional
crimnal trial process of pre-trial hearings and
comrittals, one of the benefits of pre-trial hearings or

commttals is that you get to assess the evidence and you
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get to test the evidence in a way that enables narrow ng
of issues, identification of opportunities for resolution
or enabl es prosecutors to actually say, "There are sone
deficiencies in this case and we need to assess as early
as possi bl e whether we are actually going to proceed with
this case.”

That opportunity can be lost and in sone
categories of sexual assault cases that can create
probl ens because it neans that you only get a real
awar eness and di scl osure of the evidence very close to the
trial, and it can be really damaging to victins for a
di sconti nuance to cone so close to a trial

In fact, | have had to manage conferences with
victins in that situation and it's a very difficult
conversation to have because you have just taken that
victim with victimsupport services, as a prosecutor
t hrough the process, they have gone through a pre-trial
heari ng where sufficient evidence has been found, albeit
at a different threshold to that of a crimnal trial, and
then right on the eve of trial, after they have been
tested through a special hearing, that's when a case is
di scontinued. So there are benefits to really early
assessnment and identification of evidence and issues.

So that's just been one of the conplexities, if
you like, in ternms of the reforns. But | think we can be
progressive and, dare | say, radical. Radical in the
| egal profession doesn't have the sane neaning as radica
| think in the general comunity. Change is slow and it's
a traditional profession and it's a hierarchical system
By that | nean there has been a | ongstandi ng debate in the

profession and in the crimnal justice system about the
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val ue and worth of commttals.

So, we perhaps need to | ook at alternatives to
the conmttal process around that early disclosure,
assessnent of evidence, preparation of cases, so that we
aren't doing harmto victins, but it's also quite unfair
to accused to go through the process of preparing for
trial, being in that dock and then having a prosecution
di scontinued very late in the piece, and of course it's

not good for the comunity either.

M5 ELLYARD: So, often the debate about commttal s has been

very nmuch framed in ternms of the value that flows to an
accused person fromthe opportunity to test the evidence
against himor her. But, as | understand it, from your
perspective there is in fact a strong benefit that wl|
flow often to the victim because if for whatever reason
their evidence isn't going to be sufficient, the earlier

t hey can be assisted to understand that, the better.

M5 FATOURCS: That's right. Wen | used to conference
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victinse - | agree with you; it works for both parties in
an adversarial system \When | used to conference victins
| would prepare them particularly if it was a case that
was going to go to a jury, | would prepare themvery
carefully with the assistance of victimsupport services.
| would prepare themvery carefully for what an acquitta
actually neans. | think it's really inportant to use very
accessi bl e, enpathetic | anguage in explaining the
limtations of the crimnal justice system and an
acquittal is not a finding of innocence and it doesn't
mean that you have been actively disbelieved.

That can be cold confort to a victimwho has

experienced very significant trauna. But the nore
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conferences and the nore support and the nore information
provided in the right | anguage and nmanner, tailored to the
needs of the particular victim the better their
under st andi ng and acceptance of even outcones which can be

very di sappointing for them

M5 ELLYARD: One of the other aspects that you have noted has

been part of this change that's occurred over the |ast
13 years, particularly in the context of sexual offending,
is | guess the change in community attitudes. The
Comm ssion has before it sonme evidence that suggests
alarmngly there are, in sone aspects of the comunity at
| east, still quite high I evels of disbelief about why
people don't |eave violent relationships, alimted
under st andi ng of the dynam cs of famly viol ence.

| n paragraph 26 you comment on the extent to
whi ch there are evidentiary provisions now that m ght
permt, for exanple, the use of expert evidence to assi st
juries, who are nenbers of the community, to understand
t he dynami cs of relationships, including fam |y viol ence.

| wonder could you coment on that?

M5 FATOURCS: So, there are specific provisions now around,

certainly in sexual assault cases, the adm ssion of

evi dence that goes to issues such as why a conpl ai nant may
not report imediately or why a conplainant nay present in
a particular way, particularly when there's sort of

| ong-term abuse and within a famlial context as well.

That provision hasn't been used extensively, but it has
been used enough for us to see how it operates in trials.
O course, it's subject to the sane rul es of evidence that
all expert evidence is in terms of its reliability, its

rel evance and the qualifications of the expert. But that
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sort of evidence | think has a place in the crim nal
justice systemand in particular crimnal trials, but it's
al so the conbinati on of education within the community and
the whole raft of community | egal and other education and
prevention work that needs to buttress those kind of
provisions, if you I|ike.

M5 ELLYARD: So you don't want to wait until soneone is a

menber of a jury to teach them about what fam |y viol ence

© 00 N oo 0o b~ w NP

i s?

10 MS FATOURCS: Exactly right. The strategy should be running,

11 t hey shoul d be supported and funded concurrently,

12 because - for exanple, in ny work with the inTouch board
13 t hey have designed sone really great culturally sensitive
14 prevention prograns where they work in depth with

15 particular ethnic communities and the nen within those

16 comunities and the preventative work is about safe

17 relationships. |It's about negotiating the conplexities of
18 rel ati onshi ps when you have your first child. [It's about
19 teaching nen how to, if you |ike, approach rel ationships
20 in a way that doesn't actually support viol ence-supporting
21 attitudes.

22 So that kind of work is invaluable and it's done
23 by a variety of services at the nonent, but there's al ways
24 a need for nore investnent in that kind of work as well.

25 MS ELLYARD: One of the other changes that you refer to, a nore

26 recent change, in paragraph 27 of your statenent are
27 recent changes to the Jury Directions Act which govern the
28 way in which juries are assisted by a judge to understand
29 and deal with the evidence in front of them Have there
30 been sonme specific changes that are relevant in the famly
31 vi ol ence cont ext?
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M5 FATOUROS: Absolutely. | think the Jury Directions Act

changes are a really great exanple of the crimnal justice
system and a wide variety of stakehol ders working together
over a long period of time to phase in quite significant
| egislative reformalong with sone cultural change
training required to support it. There are now specific
prohibitions in terns of what a prosecutor, defender or a
j udge cannot say or provide directions about, such as
children are an inherently unreliable class of witness or
their evidence is inherently unreliable or the fact that a
woman doesn't conplain i nmedi ately sonmehow di scredits her
account - and |I'm obvi ously paraphrasing and summari si ng
the actual |anguage of the legislation - and the same with
famly violence. Just because a woman doesn't |eave the
abusive relationship doesn't reduce the reliability of her
evidence. So there are now specific prohibitions in the
Jury Directions Act.

| think when you conpare that to the early days
that | described where that wasn't the approach and there
were - | renenber the days of Longman warni ngs around

delay - we have cone a really |ong way.

M5 ELLYARD: Staying with this issue of evidence and directions

to the jury, the Conm ssion has heard from a nunber of
peopl e through the subm ssions process, particularly
perhaps the famlies of hom cide victins where the deaths
occurred in a famly violence context, of their experience
that the famly violence context of their |oved one's
death wasn't ever reflected in what the jury heard or in
the cases of a plea deal. The fam |y violence context in
the end didn't seemto formpart of the facts on which the

of fender was sentenced and they felt that there was then
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t hat di sconnect between what their | oved one had
experienced and the basis on which the perpetrator was
sent enced.

| wonder woul d you conment on, from your
observation, why that m ght be the case and how do we
strike a bal ance, | suppose, between reflecting the
circunstances on the one hand and rul es of evidence that

exi st for good reason on the other hand?

M5 FATOURCS: |If we take the trial process first, there are

lots - the thresholds for the adm ssion of tendency,
coi nci dence or general propensity evidence, context or
rel ati onshi p evidence have been gradually | owered and
increasingly that material is formng part of the trial
process. But it is of course subject to quite strict
rules of admssibility and it all depends on how the
evidence is to be used. It wll depend on a m xture of
what the Evidence Act says and also rulings that the trial
j udge makes with the assistance of counsel as to what is
actually admtted by way of that broader context
rel ationshi p evidence.

But | can renenber prosecution cases that
| worked on involving intimte partner nurders where there
were real restrictions on that evidence. So, we have
changed in that respect as well. It is nore readily
admtted, but | qualify that it will be confined, and
appropriately so, given sone of the dangers around that
evidence. So again it's this balance between the victim
being able to put their full account, but also the

protections afforded through the presunption of innocence

and the right to a fair trial. It's a difficult bal ance
to strike.
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In plea hearings there are two comments | woul d
make. A lot of this material will formpart of a plea,
but it depends on the process by which a matter is
negotiated and resolved. |In the vast majority of plea
heari ngs which are the subject of a plea of guilty by the
accused, that material wll be part of the prosecution
summary which captures the full crimnality of the
of fending and in the vast majority of cases accused peopl e
havi ng pl eaded guilty will accept that summary in full

Where it's been a nore protracted or negoti at ed
case and care has been taken around the settlenment of the
facts, that will be reflected in what the judge hears and
t he basis upon which they sentence. |If the victim has not
been prepared and it has not been explained to the victim
what the detail of the settlenent was, | can understand
f eedback and evi dence that the Comm ssion may have heard
fromvictinms which say, "Well, it was an entirely
sanitised account of what happened to ne and it wasn't
accurate." So if they are not prepared for what's going
to happen in the plea hearing, it's going to be nore
difficult for them So, that's part of the plea hearing
process.

But there are also various rules of evidence
around mitigating factors, aggravating factors and they
are quite conplex. So |I think there can be lots of |egal
argunent as well at plea hearings around how a judge
shoul d deal with a particular contextual or relationship
factor in ternms of the sentence, and that can be quite
difficult for victinms and accused as wel |.

Now, when there's been a verdict, sonetines the

nature of the verdict determ nes the facts upon which a
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judge is going to sentence. So, |'mdescribing now the
best practice approach where there's really great care
taken by highly skilled prosecutors and defenders, they
have negotiated well, they have agreed on and settled on
the facts, there has been good preparation of accused and
victim But that is not what happens every day in
courtroons across Victori a.

So I think we have got a lot better at this, but
there are also situations and cases that | have had to
deal with on appeal; in fact, a recent case where | was
representing a client in the Court of Appeal where a very
key factual matter involving famly violence that ny
client had experienced at the hands of the victimin that
case had not been clearly settled and articul ated at plea,
and it inpacted on the appeal of that sentence.

So, when care isn't taken by both sides of the
Bar table, it can make the task for the judge a | ot nore
difficult in sentencing and it will invariably have an

adverse inpact on victins and accused.

M5 ELLYARD: When those careful negotiations are happeni ng, of

course, the accused person is represented through his or
her | egal representatives, but the victimis not directly
represented in the sane way. From your experience, to
what extent are the views of victinms or should the views
of victins be taken into account when decisions are nade,
for exanple, about whether to accept a plea to a | ower

category of offending or to discontinue a case entirely?

M5 FATOURCS: The short answer to the two questions:

absol utely they should be taken into account, and the

second one is that they are taken into account in the vast

majority of cases. In the hundreds of prosecutions | was
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1 involved in, | would always consult victins around pl eas

2 of guilty, but ultimately the decision does rest with

3 the Crown and there are difficult decisions to be nade

4 sonetimes which can be difficult for victins to

5 understand. Again, it's the process of communi cating why

6 it is that an offer perhaps to | esser charges is being

7 accepted and to really taking the victimw th you through

8 t he process.

9 MS ELLYARD: Thinking back to that first exanple that you gave
10 of howit was like 13 years ago, another aspect of that
11 exanpl e, | suppose, was the approach being taken - the
12 take no prisoners approach | suppose being taken by the
13 defence | awyer appearing in that case. At paragraph 28
14 and followi ng you reflect specifically on the role of
15 defence lawers in famly viol ence cases and | wonder
16 could you speak to the Comm ssion a little bit about
17 change that m ght have happened, but the tensions that
18 exi st for the proper conduct of the defence on behal f of
19 al l eged perpetrators of famly violence matters?

20 MS FATOURCS: If we think about sonme of those community

21 attitudes you referred to earlier which can be quite

22 damagi ng, nmenbers of the profession and the judiciary are

23 nor mal everyday people who are drawn fromthat same

24 community. They may have the benefits of education,

25 training and specialist skills, but let's not |ose sight

26 that they are all human beings and | think it's very

27 interesting to me the transition from prosecution to

28 defence. One of the things that |I found fascinating is

29 t he perceptions around defence | awyers differ, obviously,

30 very rmuch to how even ny own fam |y perceived ne as a

31 prosecutor. There are lots of m sconceptions around the
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roles of defence Iawers and there is this perception that
they are out at all costs to get their client off, and
that is very far fromthe truth.

There are lots of different rules, regulations
and statutes that govern the ethical and professional
conduct of all lawers, and in particul ar defence | awers.
Just as it is difficult for victimsupport services and
prosecutors to work with victins of famly violence, it is
equally challenging for lawers to work with those all eged
to have commtted fam |y viol ence.

Victoria Legal Aid clients present with a
mul titude of vulnerabilities. They can have nental
illness, cognitive inpairnent, poverty, a whole range of
issues. They are in crisis when you see themw thin the
famly violence duty |lawer lists and in order for you to
even extract instructions to deal with that short first
hearing, you can actually have to deal wth that nultitude
of chal l enges before you can even get to assist them as
you need to. So it's actually a very difficult and
chall enging role played by all defence practitioners in

this space.

M5 ELLYARD: The Conm ssion has heard the experiences of

particular victinms of famly viol ence who are subjected to
prol onged, distressing cross-exani nation, who had their
i ntenti ons questioned, who felt very nuch re-traunati sed
by the process of cross-exam nation. Cbviously there's
good reason why victins alleging serious crinmes are
Cross- exam ned.

But, from your perspective now having straddl ed
both the prosecution and the defence side, where is the

appropri ate bal ance to be struck between the interests of
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the alleged victim but perhaps in many cases in fact the
victim and the accused who is entitled to the presunption
of innocence?

M5 FATOURCS: The majority of defence practitioners are doing
their best in the best interests of their client when they
approach the very difficult task of cross-examning a
victim particularly a victimin a sexual assault case,
famly violence case and particularly if it's a child.
| have not yet net a defence practitioner within ny own
practice area that | oversee, but also within the private
profession at the Bar, who has said to ne the task of
cross-examning a child or a victimof a famly viol ence
or sexual offence, that it's a task they relish

Hi ghly trained and skilled advocates know that it
isin their client's best interest to approach the task of
cross-exam nation in a focused, well-prepared, thoughtful
way that is confined and goes just to the issues in
di spute and that does not unnecessarily intimdate or
attack the credibility of the witness unless that is part
of the case. O course, attacks on credibility are al ways
very sensitive and fraught and get raised often in this
context. The credibility and denmeanour of a witness is a
rel evant part of any crimmnal trial, but it should be done
in a particular way and only where it is necessary to that
particul ar defence.

M5 ELLYARD: From your observation, what's the role of the
rul es of evidence or the judiciary in ensuring that that
appropri ate bal ance can be struck?

M5 FATOURCS: This is where the evidence provisions have
actual ly been strengthened and there are specific

provi sions now, both recent and over the last five years,
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that go to particularly oppressive or inproper or
deneani ng cross-exam nation or questioning, and there is a
very significant role that both prosecutors and judges
shoul d play in holding practitioners accountable through

t hose provisions. They have the power to do it and they
shoul d be doing it and they should be objecting nore and
intervening nore, depending if it is the prosecutor or the
judge. In my view, it sonetines doesn't happen as quickly

or as readily as it shoul d.

M5 ELLYARD: Were you present to hear the evidence of the

earlier wtnesses today via videolink?

M5 FATOURCS: | heard the first half, but not the second half.
M5 ELLYARD: Perhaps you m ght not have heard this, but at

paragraph 45 you deal with this issue. The Commi ssioners
heard sone evidence this norning from Professor Dougl as
about the thinking she has done about the possibility of
the creation of new offences that m ght pick up aspects of
famly violence conduct that isn't presently covered by
the crimnal |aw
Can | ask you just as a matter of general

phi | osophy, | suppose, what your view is about the way in
whi ch of fences ought to be franmed to respond to any ki nds

of crinme, but particularly famly viol ence?

M5 FATOURCS: This is easy to say, but very hard to do in

practice, and that is the crimnal |aw and access to the
justice it can afford is all about the way that crim nal
of fences are structured in terns of the Act and the

t hought processes that go into establishing a crimnal
offence. So the nore conplicated we nmeke the
establishment of crimnal liability around particul ar

types of conduct, the harder it is for prosecutors and
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police to actually bring charges that are going to be
sust ai nabl e, that they can prosecute easily.

So I think the job of policy nmakers and
| egislative drafters is how do you capture within a
statute an offence that reflects the conplexity of famly
vi ol ence and sexual offending? This is where the crimna
| aw can be a blunt instrunent in terns of dealing with the
conpl exity of human rel ationshi ps.

So, | think in terns of crimnal offences we have
such a broad suite of crimnal offences both in State
codes, Commonweal th codes, which cover everything from
verbal and electronic threats all the way through to
nmurder. To introduce new of fences without a sort of
proper evidence base and without a very careful policy
process, we risk actually fragnenting the ability of the
crimnal law to hold perpetrators accountable.

There are good exanples of this both through the
provocati on and then defensive hom cide | aws, but even
rape |laws and the | aws of consent. W nade the |aw of
consent in the old offence - thankfully we now have a new
of fence which will hopefully cure this - but we made the
consent provisions incredibly difficult and that operated
with great injustice, in ny view, in terns of making the
ability to prove or disprove consent so conplicated for
juries to actually contend with. It's not right for the
conmunity or victins.

We now have a reasonable belief, largely
obj ective, not entirely objective, consent provision and
that's the right direction. But that's a good exanple of
how, with the best efforts to actually strike the right

bal ance in the drafting of offences or creation of
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of fences whi ch both enable the presunption of innocence,
the right to a fair trial, the burden of proof, the
standard of proof to operate for accused, but for victins
to al so be protected by the crinminal law and it shows you
how conplex it is in this area and | don't think the way
to go at this point of the devel opnment of the lawis to
create new offences that make it nore difficult rather

t han easi er.

M5 ELLYARD: You nenti oned defensive hom ci de as anot her

exanpl e of perhaps a reformthat had a particul ar
intention, but that was subverted in practice. | wonder

woul d you expand on that from your perspective?

M5 FATOURCS: | think we have to be a little bit careful

because we sort of have to | ook at the history of
provocation | aws and how t hey have actually operated in a
very gendered way and there has been really good, sound
devel oprment or change in this area.

So, | don't want to say that it's entirely that
the offence itself and the way it was constructed just
failed dismally, because the reality is that wonen don't
kill as often as nen, so there aren't actually many cases
whi ch have tested the defensive hom cide offence. But it
has had in sone cases the effect of being used not by

t hose of fenders who it was designed to actually assist.

M5 ELLYARD: Perhaps can we just unpick that a little bit nore.

You nentioned the gendered use of provocation. Can you
just unpick a little bit nore what you nean by the way in
whi ch, from your observation or experience, the | aws
relating to provocation m ght have operated particularly

inintimate partner environnents?

M5 FATOURCS: | can still renenber the days when provocation
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was designed to - it was often described in ternms of a man
who happens upon his wife in flagrante with another man,
and the surge of enotion that cones with that results in a
nmur derous rage that causes himto kill either his spouse
or the other man.

Now, |'m being quite deliberately sort of
colourful in the |language, but if you read sone of the
very old case |aw, that was the way provocation was often
cast and described. Thankfully we have cone a | ong way
since then, but sonme of that thinking still perneates the
way defensive hom cide sort of operates and that |oss of
control and the anger that cones in particular contexts.

| just think when you | ook at sonme of the cases
of defensive homcide it basically was used by nen
comm tting violence agai nst other nen, in situations where
the community was entitled to be concerned in terns of how
it was accessed and what it nmeant in terns of reducing

noral cul pability.

M5 ELLYARD: At paragraph 48 you refer to sone changes that

were made in 2001 with specific reference to victiminpact
statements. The Comm ssion has heard a little bit from
sonme of the lay w tnesses about victiminpact statenents.
Can you explain a little bit nore, | suppose, what victim
i npact statenments are for and the way in which their role

has been strengthened since 20117

M5 FATOURCS: So, victiminpact statenents are a statenent that

victins can prepare to outline the inpact of the crime on
them and they are entitled either through the prosecutor,
t hensel ves or a representative to actually read parts of
their victiminpact statenment out in court. Progressively

the victiminpact statenent provisions have kind of been
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enl arged and strengthened, because |I renmenber many, nmany
years ago that there was a very limted role for victins
to play in the sentencing process. That has conpletely
changed now.

There are sone recent Court of Appeal authorities
whi ch sort of question whether the balance is perhaps not
right and that there are sone challenges that are created
t hrough these provisions, but certainly victins play a far
nmore active role, and in ny viewrightly so, in the

sent enci ng process through these particul ar provisions.

M5 ELLYARD: One of the hats you wear is a Law Reform

Conmi ssioner and | think there's sonme current work being
done through the Law Reform Commi ssion in this area; is

that correct?

M5 FATOURCS: There is a very broad reference on the role of

victins within the crimnal trial process. The Comm ssion
will be reporting by Septenber next year, so there's going
to be very broad consultation. The consultation paper has
just this week been released and it's on the VLRC s
website. It's a very thorough | ook at even just the

hi story of crimnal trials and how the role of victins has
changed even from- |I'mtal king over 100 years ago in
terms of private prosecutions being brought by victins and
when the State becane involved in the process of
prosecutions. So it's going to be a very broad reference
and a very inportant one, particularly given all of the
reforns we have sort of been touching on over the |ast

10 years and actually | ooking at the inpact of those
reforns and how victinms are experiencing the crimnal

trial process now.

M5 ELLYARD: May | turn then to the question of sentencing
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whi ch is anot her aspect of what we are | ooking at today.
You are obviously a nmenber of the Sentencing Advisory
Council and you have a perspective there, but you al so
have a perspective as a prosecutor and now defence | awer
Do you discern any change over the tinme you have been
practising in crimnal |aw about the way in which famly

vi ol ence rel ated offences are viewed in sentencing terns?

M5 FATOURCS: Absolutely, even since the inception of the

famly violence |egislative schene in 2008. So there's a
sentenci ng advisory report that tal ks about the way
contraventions or breaches are dealt with and there's been
a shift even in a short tinme in terns of the sanction
that's preferred for contraventions and we have gone quite
dramatically fromfines to inprisonnent being far nore
likely. So that's one shift that's happened.

That's actually contrary to other trends within
the Magi strates' Court in particular, and it's also
contrary to what sonme other Australian jurisdictions are
experiencing. | think I know Professor Dougl as referenced
wor k she has done in Queensland where it's the opposite to
what's happening in Victoria.

But in the higher courts there's a shift
happening there as well and there is at |east three or
four 2014 Court of Appeal judgments which very clearly
provide authority and | eadership in terns of the way
famly violence cases shoul d be approached, the breach of
trust involved in these cases, the fact that they are just
as serious as any other assault or aggravated burglary or
what ever the offence nmay be that's involved, and they nake
very sort of stern pronouncenents around the approach to

sentenci ng those quite serious exanples of famly
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vi ol ence.

In fact, in one of the cases the President of the
Court of Appeal also challenges the view put by defence
counsel in that case that sonmehow the | evel of distress
that the victi mdenonstrated in what was an aggravat ed
burgl ary case was sonehow | ess than it should be, and the
Court of Appeal made very strong conments on that
submi ssion as well. So there's a |lot of |eadership com ng
fromour highest court as well and there's clearly a shift
happeni ng t here al so.

| do want to sort of caution, though, and
Prof essor Goodmark | think raised this earlier today, that
where we want consistency in sentencing is what the
Hi gh Court calls general consistency. |It's consistency of
approach and process which gives confidence to the
community, not necessarily absolute consistency in outcone
or sentence, because each case will turn on the
conbi nati on of factors which are personal to the accused
and the seriousness of the offending.

The law has to have the ability to tailor
sentences through discretion and through lots of different
options and it mnmust have that flexibility, otherw se

injustice will flow

M5 ELLYARD: May | take up on one aspect of that tailoring you

have just tal ked about. The Comm ssion has had sone

evi dence, both through the public hearings and through its
ot her inquiry processes, about the role of many wonen who
find thenselves in the crimnal justice systemand the
reality that, whatever the nature of their offending,
underneath that offending in many cases is a very |arge

and distressing history of famly viol ence, perhaps even
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current famly viol ence.

From your observation, to what extent is famly
violence a mtigating factor in sentencing where it is
part of the matrix of factors that have driven soneone,
perhaps nore likely a woman, to becone an of fender in her

own right?

M5 FATOUROS: The short answer is it can be a mtigating

factor, but it won't always be a mtigating factor.

| hate to answer |like a |awer, but it really depends on
the circunstances of the case. |In a recent appeal that

| did for one particular client, her history of famly
violence as a victimwas very inportant and it was taken
into account and played that role in her defence.

But it's inportant to nake a distinction. It's
not gender that is the factor which creates the
mtigation, just picking up on your point that nore wonen
wi | I have backgrounds of famly violence or sexual trauma
It's actually what's associated with gender that it's very
important for us to nake that distinction, because there
is equality before the law and it's not the case that,
just because you have been the victimof sexual or famly
vi ol ence, that that's sonehow always going to mtigate
your sentence where you commt offences. It would be sort
of a perverse outconme that sonmehow it resulted in great
| eni ency just because of that factor.

The reality is, though, that the overwhel m ng
majority of victinms of fam |y violence and sexual assault
are wonen and children. As we see nore wonmen cone before
the courts for serious offences and even breaches of
famly violence orders, we are going to be faced with the

difficult task of managi ng to what extent their far nore
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i kely biographies of famly and sexual violence will nean
in the sentencing process, and it is a difficult task
because in some cases, like in the case of the client
| was assisting recently, it was very extrene. Every
relationship in her life had been marked by sone form of
sexual or physical violence. She had been sexually abused
both by her father and by other carers in her life. It
was very extrene in ternms of her biography.

Then of course there are - it's a spectrum So
it really depends on the seriousness of the offence and
the factors personal to the accused in terns of where that

bal ance will be struck in the sentence.

MS ELLYARD: This then |leads to a discussion of the role of

t herapeuti c sentencing as opposed to pure puni shnent based
sentencing. You have identified in your statenent that
you think that there's certainly a role for this in the
famly violence context and perhaps generally. Can | ask
you first just to explain what you nean by a therapeutic
approach and whether it 's inconsistent with or can stand

w th ot her approaches to sentencing?

M5 FATOURCS: | think what we are seeing in terns of comunity

corrections orders, what we are seeing in terns of
specialist courts |ike the drug court, the assessnent and
referral court, what we are seeing through those
approaches, which are classified generally as having both
a therapeutic elenment and a punitive elenment, is that you
can actually conbi ne both, and dependi ng on how you
construct both the sanction or the process or the
special i st court, you can achieve both therapeutic ainms as
wel | as punitive ains, always keeping in nmind what the

pur poses of sentencing are, which in a very, very
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truncated formin ny statenent | refer to puni shnment,
deterrence, rehabilitation, protection. So if we just
keep those four words in mnd in terms of the purposes of
sent enci ng.

So, | think we can achieve both and | think it
comes back to this overarching statenment of having
flexibility, discretion to tailor outcones and case
managenent to the needs of the accused person. On that
spectrum of therapeutic or rehabilitati on based
approaches, there is also restorative justice nodels.

Al though | haven't referenced it in ny statenment, | think
we have to be brave and we are conming to the point where
we have tried a | ot of different approaches within the
crimnal justice systemand we have to pilot nore
restorative nodels for the right cases.

There will always be a small cohort of cases
where you have a high risk offender who has comm tted very
serious of fending where the only option is inprisonnment.
You wi Il always have that very small group of offenders.
But the reality is that the majority of offenders wll
fall into an intermediary space where they have comm tted
serious offences, but there are also strong indications of
us being able to intervene, rehabilitate, reintegrate them
into the community and in fact even into their famly.

Then of course the vast mgjority are at the | ower
end of the spectrum where we should really have | ots of
different options in terms of how we are going to
interrupt the offending cycle or actually inprove and

rehabilitate them so they can never reoffend again.

M5 ELLYARD: Did you hear this part of the discussion with the

previ ous w tnesses where restorative justice was
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menti oned?

M5 FATOURCS: No, unfortunately I didn't.

M5 ELLYARD: One of the | guess potential tensions that arose

out of the evidence that was given by the two previous

W t nesses was where does accountability reside. |If you
have a restorative justice nodel, which was described to
t he Conm ssion as conceiving of what has happened as a
harmrather than a crine, what are the potential risks
that there's not going to be sufficient accountability
fromthe conmmunity's point of view placed upon that

of fender or perpetrator for what he or she has done?

M5 FATOURCS: | think that's the primary tension in restorative

nodel s or the primary challenge and it really conmes down
to - | did hear the part where Professor Goodmark | think
tal ked about agency and wonen having nore agency. | have
worked with victinse in very serious sexual assault cases,
often historical cases, where what they want fromthe
State process or the crimnal process is not necessarily
the conviction and inprisonnment of the offender, but an
acknow edgnment of the harm done.

| have often had victinms who say, "Look, |'m not
sure | really want to go through this process that you've
described to ne of getting into the wi tness box, being
cross-examned. | don't care about this. | just want an
acknow edgnent that he has hurt ne."

Restorative nodels, particularly ones that have
been tried in New Zeal and, and New Zeal anders are often
very brave around trying new things, have actually
operated in this area of sexual assault which is so
conpl ex and yet they have actually cone up with a

restorative nodel which actually works, but it's all about
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triaging and identifying the cases and the parties it wll
work for, because it won't work for all cases.

|"mnot sure if this is the old prosecutor in ne,
but there is a very significant role for the State to
pl ay, particularly around serious offending |ike sexual
of fendi ng around children, where the accountability
function of the crimnal |aw and the synbolic rol e of
puni shment is vitally inportant and that cannot be left to
just restorative nodels. But there is a place for us to

actual ly explore restorative nodel s.

M5 ELLYARD: One of the essential features of the restorative

nodel, as | understand it, is there needs to be

acknow edgnment by the perpetrator of the wong that he or
she has done and part of that m ght depend on the

devel opnment of insight. One of the things you deal with
in your statenent is the potential role for nen's

behavi our change prograns in the context of famly
violence matters. Can | invite you to conment on your

observations in relation to those prograns?

M5 FATOURCS: A couple of nonths ago - | try and regularly go

on tours of all of the Legal Aid offices and all of the
Legal Aid offices have significant work to do both in
famly violence lists and crimnal |aw summary | awer duty
lists. One young duty |lawer nade a real inpact when she
descri bed the day she had had in one of the Geelong lists
where it was contravention, after applicant work, after
contravention, after applicant work, one after the other,
and she felt that in the respondent space she was j ust
putting a bandaid on the problem She said, "It's really
deflating, Helen, to actually know that |'m probably going

to see that person back here very soon. They haven't
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real |y appreciated what's going on and what the
intervention order is about. 1've done the best | can,
but there are sinply no prograns for ne to refer themto."

In fact, in Geelong | was told by duty |awers
that it's over 12 nonths and you are not even guaranteed
then to get a place within whatever nen's behavi our
prograns are avail abl e.

So, | think it's alnost a no-brainer that we have
to do better in that space, but it's not just nen's
behavi our progranms. It's also a whole |ot of other
prograns that nust link in with that type of intervention;
drug and al cohol, if the person is suffering a nental
illness or cognitive inpairnent. It can't just be one
size fits all.

So we need a really significant investnent in
men's behavi our prograns being rolled across out the
state, but having lots of different, if you like, facets

to deal with the different needs of offenders.

M5 ELLYARD: At paragraph 72 of your statenent and foll ow ng,

you offer your views on the inprovenents that the crimna
| aw m ght experience in famly violence matters and what
sonme of those specific inprovenents mght be. Can

| invite you to comment, | suppose, firstly on what you
see as the present limtations that are affecting the
crimnal law s ability to respond in an effective way to

famly violence matters?

M5 FATOURCS: | actually think - | know there's been a | ot of

tal k around the system being broken and I don't believe
the systemis broken, but the systemis overburdened and
under extrenme pressure in the famly viol ence space.

| think we have the |egislative settings reasonably right.
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That doesn't nmean that there aren't inprovenents or there
are not things that we will see through nore research and
evidence in terns of how particular provisions are
operating in practice, but on the whole largely right.

But when you | ook at how congested the systemis
and how the different professionals, whether it be
magi strates, duty |awers, police prosecutors, the
pressures that they are operating under, we can't neet the
prom se of that legislative framework. So, | think that's
the first issue.

The second one is, partly because of the
resourcing issue but also because of the way speciali st
courts operate, we have real inconsistency. So, a victim
or an accused in Mel bourne will have a vastly different
experience to a victimand accused in Bendi go, for
exanple. That's just not on. |It's really unfair. So we
have inconsistency in terns of experience of judicial
officers, the way |ists are nanaged, whether it's a
speci al i st court versus not specialist court. W also
have geography playing a part.

| think the other issue is inconsistency between
the way the different professionals, whether they be |egal
or not, actually operate within the famly viol ence space.
We are never going to achieve conpl ete consi stency, but
| think that's both a training issue and a cul tural change
I Ssue.

Then finally I don't think we are getting the
intersecting points right. One of the conplexities of
famly violence is that it straddles a |lot of different
jurisdictions. So, even within the crimnal pathways you

have summary, indictable - even that is conplex, and
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| heard a little bit of Magistrate Broughton's evi dence
and she highlighted that very well - but child protection,
famly law, all of the intersecting points, including the
intersecting points with non-Ilegal services, so nental
health services, nen's behaviour prograns, they are all a
little bit fractured and they are all not working as well
as they coul d be.

| think they are the sort of areas from ny
perspective that we need to focus on inproving and a big
part of the inprovenent will be the right investnent and

resour ci ng.

M5 ELLYARD: Do the Conmi ssioners have any questions?

COWMM SSI ONER NEAVE: | have a couple, Ms Fatouros. [|'m

famliar with - you referred to the interactive program
which was partly a conputer program but also partly sone
face-to-face conferencing and so on with those who
participated, the prosecution and defence | awers who
participated. | wondered about who funded that program
and whether the funding of that programis continuing and,
if not, what are the challenges in terns of having a

simlar programin the area of famly viol ence?

M5 FATOUROS: The Legal Services Board funded that training and

it was not ongoing funding. It was funding for the actual
design and i npl enentati on of the training and funding for
the evaluation of the program The eval uation is,

| think, available on the OPP website and it was a very
positive evaluation of the inpact of that training. But
therein lies the challenge with all specialised areas of

practice; it's the sustainability over time of the

w
=

investnment required to maintain training that shouldn't be

just one off. It really should be repeated, inproved. As
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t he system changes and i nproves, so too the training
shoul d actual | y change.

So ny understanding, and | haven't unfortunately
kept track of it through the OPP, is that that training is

no | onger being offered.

COWM SSI ONER NEAVE: So the chall enges for having simlar

training in the area of famly violence are great.

M5 FATOURCS: Absolutely. The reason | make the conparison

bet ween the sexual offence reform space and famly
violence is | would Iike to think that, because we did
great work in that space as a system we can borrow and
replicate with confidence, that within the famly viol ence
space it will take less tine to effect that shift and
change that we have seen in sexual offences.

Havi ng said that, though, sustainability and
i nvestment over tine are going to be key challenges. | do
t hi nk, though, that there needs to be nore coll aboration
bet ween exi sting i ndependent statutory agencies. | think
there has to be a greater readiness to, even if we are not
going to get funding that sort of sustains us over a |ong
period of time, within our existing mandates we need to
sort of figure out ways to work together to | everage off
t he good resources we have.

We are very lucky in Victoria. W have the
Judicial College of Victoria, we have SAC, we have a whol e
range of, if you like, statutory agencies designed to
gat her evidence and research in an independent way to
informthis kind of work. | think we can just perhaps
make the connections a bit stronger. Wen we have done
it, it's worked very well, like the sexual assault space,

like the jury direction space.
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So I think we should also not just wait for
funding. W should also be active in |everagi ng off what

we have.

COWM SSI ONER NEAVE: Thank you. M other question relates to

the specialist service that exists in the area of sexua
assault. You have said that fam |y viol ence perneates the
wor k that Legal Aid does because it's relevant to so many
aspects of its work. |'mjust wondering whether a
specialist service in the area of famly violence, naybe
in the prosecutions area rather than where you are now,
woul d be useful, or would it be just too diffuse, would it

cover too nuch?

M5 FATOURCS: I think it would be too diffuse. | think one of

the challenges with a specialist nodel is, as | say in ny
statenent, its sustainability, but also it can

i nadvertently create a bit of a two-tiered system and
where we have sort of weaknesses in terns of accessibility
to particular services it can actually accentuate those
servi ce gaps.

The challenge is how do you upskill and train and
get a specialist approach within such a nainstream area of
inmpact? So | think we can learn fromthe sexual assault
space that we have to conme up with sone hybrid nodel where
we can conbi ne the positive el enents of specialisation,
but build theminto the nore mai nstream structures. |t
may nmean that you need a greater investnent in the
begi nning of that process, which neans that you do have
nore specialist nodels, courts, centres, approaches, but
then you actually plan for |onger term phasing out once
you have brought the najority of the system and the

professionals up to speed with the response required.
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So, | think it's about Iong-term planni ng around
how you achi eve that specialist approach. There are great
exanpl es through multidisciplinary centres, through the
various initiatives the police have undertaken in the
sexual assault space. But, for exanple, at Victoria Legal
Aid | have just finished restructuring the indictable
crime program W had a specialist offences team It was
a very snmall team But we found that the vicarious trauma
risks in doing that work day in and day out, particularly
froma defence perspective, were too high to sustain in a
speci al i st team

We have now got a nerged team where ny
expectation is that all |egal professionals, given the
pervasi ve nature of sexual offences as well, should be
wel | trained and equi pped to handl e those cases. W
shoul dn't have to rely just on a very small team of
specialists to do that work.

| suspect both the police and even the
County Court have found this issue with highly specialised
nmodel s of service delivery. They are all sort of blending
and taking a nore generalist approach now that we have had
that very intensive effort to upskill, train, change
reform

COW SSI ONER NEAVE: Thank you very nuch

M5 ELLYARD: May | ask the Comm ssion to excuse the wtness and
suggest that we just take a five mnute break until
12 o' cl ock?

COW SSI ONER NEAVE: Thank you very much, Ms Fatouros. You are
excused.

<(THE W TNESS W THDREW

(Short adjournnent.)
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MR MOSHI NSKY:  Conmi ssioners, the next witness is Professor
Freiberg. |If he could please be sworn.

<ARlI E FREI BERG, affirnmed and exam ned:

MR MOSHI NSKY: Professor Freiberg, you are an Eneritus
Prof essor at Monash University?

PROFESSOR FREI BERG | am

MR MOSHI NSKY:  You al so are Chair of the Victorian Sentencing
Advi sory Counci | ?

PROFESSOR FREI BERG | am

MR MOSHI NSKY: | understand you appear in a personal capacity,
not representing the council?

PROFESSOR FREI BERG I ndeed. Yes, that's right.

MR MOSHI NSKY: You have prepared a witness statenment for the
Royal Commi ssion?

PROFESSOR FREI BERG | have.

MR MOSHI NSKY: Are the contents of your statenent true and
correct?

PROFESSOR FREI BERG. They are.

MR MOSHI NSKY: Could you just briefly outline your nain areas
of academ ¢ work over your career?

PROFESSOR FREI BERG. | have spent the last 40 years basically
| ooki ng at sentencing, over recent decades |ooking in the
area of non-adversarial justice and regulatory theory.
They are the main areas, but | have wandered far and w de
in nmy researches.

MR MOSHI NSKY: | want to start general, with sone principles
around sentencing and you deal with this at paragraph 16
of your statenment. | was wondering if you could explain
perhaps in lay person's terns what are sonme of the main
princi pl es around sentenci ng?

PROFESSOR FREI BERG They are set out in the Sentencing Act and
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that's what gui des sentencers and they are an amal gam of
the issues or the ains of retributional punishnent to
i npose a just punishnent in all the circunstances of the
case. They are al so about specific and general
deterrence, specific to deter the individual in front of
the court and general to deter other possibly |ike-m nded
persons fromconmtting the sane or simlar offences.
They provide a framework, a context for rehabilitation.
There's an inportant el enent there of
denunci ation; the courts nmake statenents about community
vi ews about that kind of conduct and the overarching
purpose is to protect the comrunity. Sonetines these
conflict, but in Australia the fundanental principle is
that of proportionality, that the punishnent should fit
the crinme and, subject to any statutory derogations, of
whi ch there have been quite a few, all the other factors,
rehabilitation, deterrence and the like, need to fit
Wi thin this broader framework of proportionality.
| think that's quite inportant when we are
| ooking later on, if we are trying to increase the
deterrence aspect or even rehabilitation, that needs to
fit the framework of proportionality. So, depending on
the seriousness of the offence with which you are charged,
all those factors need to be reconciled both in terns of
the seriousness of the offence and the personal
ci rcunstances of the offender. As judges will tell you,

it's a very hard task

MR MOSHI NSKY: |If we focus on the deterrence aspect of

puni shment, of sentencing, and I want to nmake clear that's
only one of the factors you referred to, but if we focus

on the deterrence aspect, what do we know about the inpact
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of the severity of the sentence as a deterrent?

PROFESSOR FREI BERG We know quite a |lot and, despite the

beliefs of Parlianment and many politicians, severity is
one of the |east inportant factors in deterrence.
Deterrence i s about conmunication. | know the Chair of
t he Conm ssion was on the Court of Appeal and there are
many statenents made by Courts of Appeal about the

i nportance of this particular judgnment in relation to
sendi ng a nessage.

The reality is that nost offenders are not aware
of the Court of Appeal statenents, they don't necessarily
read the newspapers and they are not neking rational
judgnments weighing up the relative nmerits of the majority
and di ssenting judgnment of a Court of Appeal. |'msorry
to say that.

The other reality is that, when Parlianment
i ncreases maxi mum penalties, that has a very nmargi na
i mpact both on judicial sentencing practices - and we have
done some work recently at the Sentencing Advi sory Counci
showi ng that a 100 per cent increase in nmaximum penalties
m ght reduce at best a 20 per cent increase in overal
sentenci ng patterns.

The easy political response to a particul ar
crisis, a particular outrageous offence, is to increase
maxi mum penalties. That's not what the literature shows
wor ks.  You have to communi cate what the sentence is
likely to be and the person has to conpute that, the
person receiving that nessage. |It's about signalling.

The crim nol ogi cal evidence is overwhel m ngly
clear that it's about certainty of detection and not about

the severity of the punishnment, and al so about the speed
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wi th which the punishnment is inposed. So if you do the
calculus the argunment is that if you have very | ow chances
of detection, small chances of detection, then if you are
an econoni st - and the econonic crimnnologists nmake the
argunent - then |low certainty, very high severity to nmake
up your deterrence val ue.

On the other hand, if you increase the certainty
of detection then severity can be decreased. |In fact it
can be decreased to what one m ght consider relatively |ow
| evels. Again, that's subject to proportionality and you
don't want to deprecate the seriousness of the offence.
But if you are about deterrence alone, forget the
proportionality, then certainty and speed.

So if we have speed caneras, if we have onboard
monitoring - in heavy trucks there's a | ot of onboard
nmoni toring where you are certain to be detected. There
are many areas. |If you are now thinking in terns of
peopl e convicted of drunk driving offences and the Iike,
the nonitoring devices, the telenmetric nonitoring devices,
ankl e bracelets that are being used that will provide
imediate information to the surveilling police
authorities, it's found that they are highly effective
because the person knows that if they breach it they wll
be caught, and then the question of the sanction foll ows.

So many of the prograns that | nention in ny
W tness statenent are really based on certainty and not
severity. So ny argunent would be let's focus on the
mechani sns by which we can both speed up the inposition of

the sanction and increase its certainty.

MR MOSHI NSKY: | nmight conme back a little later to some of

t hose specific prograns that you deal with in your
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statenment, but if | can talk about the general principles
of sentencing a little further. One of the |lay w tnesses
who gave evidence earlier in these public hearings, and
she was a witness on Day 9 whom we gave the pseudonym
Lyndal Ryan, tal ked about after her partner - and I won't
go into the detail of all of the violence that she
experi enced, but he was sent to prison, and I wll just
read what she said at confidential transcript page 69.
"H's first prison sentence was two weeks, his
second was five weeks with a two nont hs suspended
sentence. So there's no change at all. He told ne he
| oved prison and net simlar m nded nen and had a great
time." Sending people to prison, is one of the factors in
terms of the utility and effectiveness of that the

experience that they receive in prison?

PROFESSOR FREI BERG Certainly to some extent prisons have to

be unpl easant places. That's the deterrent aspect.

| don't place a lot of faith in the transformative

el enents of prison, although there are many good prison
prograns. It's not the ideal environnment in which to
deliver those progranms. They are not also wonderful in
terms of character building when you consider the group
that's in prison is not the role nodels generally for
people in prisons.

So | would see the role of prison in this
context, where we are tal king about swift and certain
puni shments, as the application of a short but unpl easant
rem nder that the particular action has had a consequence.
Again |I'mnot tal king about the |longer term the broader
pur poses of inposing inprisonnment for serious offences of

assault, of breach of intervention orders.
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| think what's been mssing is not so nmuch the
applicability of those prison sentences for serious
of fences, but what's mssing in our systemis the ability
to provide short, certain, unpleasant sanctions, even if
it isin a holding cell. | heard Assistant Conm ssi oner
Cornelius say that he doesn't want people sitting around
having a cup of tea with the investigating officer, that
that particular sanction of taking sonmeone out of the
comunity for a short while, it mght be a for a day, it
m ght be two days, and again this is what the evidence
shows, is really a remnder - it's not transformative,
it's partly punitive - but it's the rem nder that certain
actions will have swift and certain consequences.

So we can tal k about sentencing nore generally,
and | think later on in ny statenent we discuss, and what
Ms Fatouros al so discussed is the major change from
the use of fines to inprisonnment in sone cases where the
seriousness of the offending had not been recogni sed - and
| think that's inportant - and al so the change to | ower
order sanctions such as adjournnents where there is sone
transformati ve el enent such as a condition to undertake a
program

So, there's a sort of bifurcation occurring
certainly in sentencing for breach, but again prisonis

not a long-term answer for anything.

MR MOSHI NSKY: Perhaps can we turn to sentencing in the famly

vi ol ence context. The Sentencing Advisory Council reports
whi ch you attach to your statenent, there's a nunber of
maj or reports that have been done. Could you summari se
what do they tell us about sentencing practices in

Victoria and famly viol ence cases?
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PROFESSOR FREI BERG W have | ooked mainly at the offences of

breach and in fact we are about to undertake a new
nmonitoring report. W are very conscious of the work of
the Conm ssion. W are trying to speed it up, so there
w Il be an another nonitoring report to see what changes
have been nade.

What we did find was that there was a change from
what we considered to be an overuse of the fine, which was
neither transformative, relatively weak as a punitive
sanction, often had untoward side effects on the famly.

I f you take noney away from an already financially
straightened famly, it had a negative effect there and we
considered it had no rehabilitative context as well.

So, because the fine is so commonly used - in the
Magi strates' Court 50 per cent of npbst sentences there are
fines - we suggested there that either it's got to be
treated seriously, especially for repeat offenders and the
use of inprisonnent, or to be increased because it
denounced the conduct and we al so suggested that perhaps
sentences which had a transformative basis, so a sentence
that had a condition of attending a nen's behavi our
program m ght be nore effective.

We did a nonitoring report - and | think
Ms Fatouros nentioned that - that there were sonme really
significant changes in sentencing patterns. That nay have
been as a result of the report. It may have been a result
of the changing community attitudes. |t may have partly
been to do with, shall we say, an informal guideline that
we ventured at the end of the report - and | have appended
that to my witness statenent, and | want to cone back to

that at the end of nmy statenent - which set out a range of
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factors which would indicate that the case was of | ow
seriousness, nediumto high seriousness and the kinds of
sanction ranges that m ght be appropriate.

| understood at the tinme - and | haven't foll owed

it up - that in the Magistrates' Court there was sone

awar eness of that. It was one page; we got it down to one
page. It was |lam nated, so you could have your coffee on
it and inpose a judgnent at the sane tine. It was two in

one; it was really great value. But it did provide not
a checklist but guidance as to how to approach that. That
may have been one of the factors contributing to the
change. But we found that that was very, very inportant.
Can | say in ny capacity as Chair of the

Tasmani an Sent enci ng Advi sory Council we are about to
i ssue a report on sentencing for famly viol ence down
there and we have found the sane patterns there of the -
not excessive; that's a judgnent - high use of fines and
we will be making the sane kinds of observations to the
governnent there about the relative use of the sanctions
in different circunstances.

MR MOSHI NSKY: Could |I take you to paragraph 47 of your
statenment where you summari se the findings of the
Sent enci ng Advi sory Council reports, and you were
conparing two periods of time which are set out in
par agr aph 46.

PROFESSOR FREI BERG  Yes.

MR MOSHI NSKY: The earlier period was from 2004/5 to 2006/ 7 and
the later period was 2009/10 to 2011/12. Could you take
t he Conm ssion through what were the main findings that
you found about the change between the two periods?

PROFESSOR FREIBERG  Sure. In the early period fines were used
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extensively, and we found that in the second period they
were inmposed in 25.8 per cent of cases. That was a
decline of 30.5 per cent. That's a very dramatic change
in that tine.

What surprised us was the use of adjourned
undertaking. One would think that if the offence were
particularly serious of breaches - and this is what we
were drawi ng attention to, that these were not m nor
techni cal breaches; although there's a range of breach
of fences, that this was a serious offence - the authority
of the court was being flouted as well as all the harm
t hat was being done to the victim But it was expl ai ned
to us that the adjourned undertakings, which is at the
bottom of the sentencing hierarchy, were being used in
conjunction with conditions that were attached to it which
were then intrusive or onerous or we would like to think
transformative. So it was a paradoxical finding, but in
fact it was being used not just to dism ss the charge and,

"Go away and behave yoursel f;" there was sonethi ng added
to it which wasn't being added before.

The sane we found for repeat offenders in that
t he nost serious sanction, inprisonnment, had increased for
the repeat contravention, and we believed that that was an
appropri ate response because repetition is an inportant
el ement and we want to reduce that.

Again | make the point there that, while we have
t hose outcones, that doesn't necessarily relate to changes
in breaching behaviour. |If we |ook at the overal

statistics we see fam |y violence offences going up. So

| would caution drawi ng a conclusion that those outcones

necessarily produced the right deterrent results. | think
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it probably reflected an understandi ng of the seriousness
of the offence and an attenpt to create nore

transformati ve sanctions rather than what | would count as
a nom nal and ineffective sentence of the fine. So that's

the bifurcati on we have seen.

MR MOSHI NSKY: Is it a fair summary that the general trend over

the two periods was to increasing severity of sentences?

PROFESSOR FREI BERG | think it's a bifurcation. At one end

there was the severity; at the other end the use of nore

i nterventionary sanctions in a context that | ooks |ike
they are becom ng | ess severe. But, if I'mright, you may
want to re-ask the nagi strates whether they are using the
adj ourned undertaking to add conditions which they think
m ght be renedial. As | say, we - conscious of the work
of the Conm ssion - have agreed to do another nonitoring
study as quickly as we can to see whet her those trends

have conti nued.

MR MOSHI NSKY: s there material avail able to assess whet her

sentences in famly violence cases are different, nore or
| ess severe than in non-famly viol ence cases, because
there nay be a perception anongst sone in the conmmunity
that famly violence cases are perhaps treated |ess

seriously by the courts?

PROFESSOR FREI BERG. Look, it is inpossible to do those. |If

you set aside the offence of the contravention, which is
identifiable, we don't have a nmechanismin Victoria of
taki ng an offence such as infliction of injury, serious
injury, and identifying whether that's a famly viol ence
of fence or not. Unless you went through all of those
cases - and we don't have the capacity; | don't think

anyone has done that - we are unable to say that in
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Vi ctori a.

However, in Tasmania they have a Family Viol ence
Act which they brought in in 2004. Under that Act they
define a fam |y violence offence as any offence the
conm ssion of which constitutes famly violence. In their
definition - and this is in paragraph 52 - they then
i nclude already existing offences such as assault, sexua
assault, threats, coercion, abduction, stalKking.

What that does is in the police system in the
Departnment of Justice systemit flags those offences
separately. So in the report we are about to publish we
were able to do sone anal ysis of the difference between
sentencing for the offence of assaults in a famly
vi ol ence context and assault in a non-famly violence
context. That was a unique opportunity to test your
hypot hesi s there.

In fact we found that - and this is at paragraph
57 - the sentencing patterns for famly viol ence assault
and non-famly violence assault were reasonably simlar,
except for the relationship of proportionate i medi ate
custodi al sentence. They were 8.3 per cent for non-famly
vi ol ence convictions of assault and 12.7 for famly
vi ol ence. So whether that's statistically significant, we
had quite a few hundred cases there. | think that is a
significant difference. Wat we didn't find was that once
you went to gaol that the Iength of the sentence wasn't
different. So you had a higher chance of being
i mprisoned, but you didn't go in for |onger.

Fines for fam |y violence convictions was | ower
than non-fam |y violence; and probation, not all that

different. So it nmade a bit of a difference, but you
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certainly couldn't say that famly viol ence assault

of fences were treated | ess seriously; in fact the
contrary. |If you take the custody rate, they were treated
nore seriously. So that mght put to bed any myths about

t hose cases being treated nore leniently.

MR MOSHI NSKY: Are those findings translatable to Victoria or

is there any reason to think they are not transl atabl e?

PROFESSOR FREI BERG. The answer is | have no idea, and | don't

think we can do it under our current recordi ng system

MR MOSHI NSKY: There has been sone evidence about adopting a

pro-arrest approach, and we had evidence from Assi st ant
Commi ssi oner Cornelius yesterday about a pro-arrest
approach in the Dandenong region. W have al so had sone
evidence this nmorning from Professor Goodmark fromthe
United States about mandatory arrest policies in the
United States. Are there any observations you can nake at

a general |evel about pro-arrest approaches?

PROFESSOR FREIBERG. | know there has been a long history in

United States which pioneered this notion of pro-arrest.
"' mnot an expert on this . | tend to focus on the
sentenci ng rather than the policing.

If it is a policy that nmandates arrest, then
| woul d oppose it on the grounds that | oppose any
mandat ory system whi ch doesn't allow for sufficient
discretion to treat the cases individually.

If it operates to send a swift and certain
signal, if | can use that |anguage, in the context of
famly violence offending and that that person will be
detected and dealt with seriously - | hate to say
firmy - to give credibility to the system and certainly

if it relates - and | didn't hear the evidence - to
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breaches, | think breaches are a really central issue
because of the question of the attitude of the
offender - | hate to use the words the contenpt of a court
order - to a statenent by the court of what their
behavi our should be, then to the extent that it fits
within a deterrent system which says a sanction, whatever
it is, and if you count arrest as a sanction and if it is
foll owed by a brief period of custody, whether it is four
hours, eight hours, a day, if you count that as a swift
and certain sanction then it may well have that deterrent
effect that a del ayed but | onger sentence or | onger
sanction may have.

| did watch Assistant Conm ssioner Cornelius's
evi dence yesterday afternoon and he seenmed to think that
t hat experinent did reduce offending and re-offendi ng
behavi our and had a salutary effect. |If that's the
evidence - and I would want to see it properly
scientifically assessed - then it is not so much
a pro-arrest policy but a credibility enhancing policy in

relation to certain offences, and that woul d nake sense.

MR MOSHI NSKY: Can | turn then to the topic of speed of

puni shment whi ch you have adverted to already. You have
referred to speed of punishnent and certainty of the
response. W have had sone evi dence yesterday about
current sort of times in the Victorian system There was
evi dence from Acting Inspector Rudd that it could take one
to nine nonths to charge soneone in a non-renmand/ non- bai
situation. That was transcript page 2021. There was

evi dence from Magi strate Hawkins that it could take three
to 12 nonths between the initial listing in the court and

the contested hearing. That was transcript page 1947. So
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that could be potentially, taking the higher figures,
21 nont hs between the event and a contested hearing on a
wor st case scenario. Wat conments woul d you nake about

the efficacy of the systenf

PROFESSOR FREIBERG | rest ny case. | heard that evidence

yesterday afternoon. | hadn't heard the magistrate's
evidence. But it's overwhelmngly depressing. This is as
far fromsw ft and certain. Wen you get to court,
there's no certainty that you will be convicted. There is
no certainty about the punishment that you wll get, the
sanction inmposed. So here you have enornous | ength of
time, and who knows what's happened in the neantine in
ternms of the behaviour of the offender. That's the worst
possi bl e out cone.

So we would then rely on inposing a severe
sanction when it finally gets to court to nmake the point
that, "This behaviour is unacceptable; this behaviour is
not to be tolerated; that you are not to repeat this

behavi our,” and let that be a nessage out there to all the
peopl e who have read 2,000 pages of your transcript to
say, "Yes, | get that nessage fromthe courts about what
wi |l happen to ne.”

It's alifetime; 21 nonths, six nonths is a
lifetinme in a case and in an individual's life. So the
answer is let's not try and ranp up the severity of the

sanction to make up for the tragic failures of our system

to be able to process people quickly.

MR MOSHI NSKY: One systemthat you refer to in your statenent

is the Hope program and you outline it at paragraph 29
and following. In paragraph 33 you outline sone of the

key el enents of the Hope program Could you just outline
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for us how does that programwork and what are sone of the

key el ements?

PROFESSOR FREIBERG. This is a probation programthat's been

rolled out in the United States.

MR MOSHI NSKY: If | can just interrupt you there. You refer to

a probation program That's a programthat applies after

t here has been a conviction?

PROFESSOR FREI BERG. Probation is a sanction. It basically

i nvol ves supervision of an offender. W had probation in
Victoria until the md-1980s, and it was then subsuned in
the community based order and now re-subsunmed in the
community correction order which is our omi bus

i nternedi ate order between the fine and prison. That has
a condition of supervision init. Although we don't cal
it probation, that's what probation used to be, together
with a range of conditions on that probation.

In the United States it will vary fromstate to
state, but basically probation is a supervisory sanction
following a conviction. Under that system- and | gather
the judge will be here next Mnday speaking to nmagi strates
and to the public - they are given a warning in a group.
A group of offenders will be given a warning that if they
violate the probation, the conditions of probation, there
will be a very short gaol sanction and it will happen
qui ckly.

Many of those offences, as | understand it - and
| don't have a close understanding; | have read the
material - relate to drug and al cohol offences. So
there's a question of conpliance with abstinence
conditions. In that sense it has sone simlarity with our

drug court system which is not a probation program but
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it's an unactivated termof inprisonnment of up to two
years where there's very close correctional and judici al
nmoni toring of offenders, certainly in their early stages.
But urine analysis is done in the early stages every three
days or so. So there's very close nonitoring. That's
about certainty of detection. That's what's proved very
effective.

Under this systemthe offenders are given a
col our code. They have to call the hotline every norning.
| f your col our cones up you have to rush off to court. |If
you have a negative response or if you fail to appear, a
warrant will be issued. But, if you fail, you are brought
before the judge within 72 hours. |[If you violate the
probation, in you go for a few days and the sentences
increase. |It's also, as the judge nakes clear, not just a
straight punitive aspect because of the drug and al cohol
problem mainly drugs; there are rehabilitation prograns.
So these don't work on their own.

The evidence is that that seens to be effective
in reducing arrests, that it's effective in reducing the
nunber of probation revocations, in the use of drugs,

m ssed appointnments and the like. So it is showng quite
positive results.

Can | say that at an earlier stage, a couple of
years ago, we were |looking at - not the council but | was
| ooking at together wth sone others at a simlar program
based on a programin South Dakota, which I think preceded
t he Hope program or may have gone al ongside it, where for
drunk driving, especially repeat drunk driving, there was
a system of nonitoring through telenetric devices and

ot her nechani sns under which, as soon as you were
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detected, you would be brought back in and you woul d get a
one day or a two day or a three-day sanction.

Again that was a probation systemand it was
found to be very effective in not only reducing the
i nci dence of breaches but had a |onger termeffect. In
those jurisdictions in fact famly viol ence overal
decreased, which was a finding that they did not expect to
see.

We | ooked at that because there was a proposal in
Victoria, and indeed in Tasmania, for the creation of a
drive whil st disqualified/ suspended and drug and al cohol
problem It was going to be a very specialised list in
Frankston. W had set up the structure for it and it was
going to be based on that swift and certain sanction.

That was a sentencing court nodelled on the drug court.

But the only flaw in that systemis that, if you
gave sonebody a conmunity based order, there is no
provision for a swift and certain custodial sentence. The
only way you can get people into custody is to charge them
for the breach, and that may take six nonths if
Corrections indeed takes them on breach.

The difference between that and the drug court is
t hat because the drug court sanction is an unactivated
termof inprisonnent the person's inprisonnment can be
activated once they reach a certain |evel of breaching and
they can be brought back in. So it fits within the
Victorian jurisprudence.

The big problem for the application of the Hope
program - and | have tried to explore it; | have to

confess | haven't got the answer; of course the Conm ssion

wll of course cone up with the answer in its wisdom- is
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how you can translate this program pre-sentence and
post-sentence. So | don't want to get our hopes up on
Hope, because it's been pressed and it's now becone a very
popul ar i dea.

But, as with the drug court, as with the
nei ghbour hood justice court, and | was involved in the
devel opnent of both of those, including the |egislation
for both, we have to carefully translate the ideas that
operate in the United States into our |egal context and
into our judicial culture.

So if we want to adopt it post-sentence then if
the inprisonnment was going to be the swift and certain
sanction, even for a day or two days, we can't do it under
our existing CBO system You woul d have to change that.
|"'mnot in favour of creating an i nmedi ate gaol sentence
for a certain class of offences. It would have to be
somet hi ng el se.

Wher e sonebody has al ready been convicted of a
breach of a famly violence order, one of the other
mechani sns m ght well be to use that arrest power - and
here we cone back to the | ong-w nded answer to your
guestion - if you use the arrest power and then detain
people for 12, 18 hours while dealing with that breach you
have a better power. 1In a sense it's using the bail power
as a punitive mechani sm

|"ma bit nervous about using the bail power, but
at | east you can remand soneone - you have the | egal
power. But, absent that |egal power, we can't do it. The
Ameri cans of course have got an inprisonnment rate of 720
per 100, 000; we have 120, 100. | don't think we should

foll ow that path.
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There is another elenent there, if | may say.
Apart fromthe jurisprudential problens, the
adm ni strative problens of putting people in gaol for very
short periods - we know there are today 6,025 people in
gaol ; there are sone hundreds in police custody; our gao
systemis full - the last thing that Corrections woul d
like is to have to process people through their full entry
process, which nmay take a couple of days or three days,
and then to have the person released. So we can't just
assune that the correctional system especially
incarceration, is a free gift that we can use as we |ike.
Qur systemis not set up to do that.

So | suppose ny short viewis we need to exercise
a lot of caution before we junp in. But the basic
principle of swift, certain and short rather than let's
wait 18 nonths and then really whack them w th sonet hi ng,
| think that holds. The challenge for the Commi ssion or
for anyone researching this is how do we transl ate those
crim nol ogi cal principles, the know edge that we have from
the Hope program fromthe Dakota program which | think
the evidence is fairly powerful, into a famly viol ence
cont ext .

As | said previously, we were trying to translate
that into a repeat drink driving context where we found
none of the existing sanctions was working. The system
had failed. That's, again, where we cone back to what
Ms Fatouros was tal king about and what | have witten
about extensively is the problemorientated courts, a
whol e new way of thinking about how we respond to serious

repeat of f endi ng.

MR MOSHI NSKY: Just to clarify one very snmall part of what you
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said, is one of the distinctions between in the US
probation system we are tal king only about people who have
al ready been convicted, that because the probation system
is structured as it is if you breach one of the terns of
the probation you are able to get an i medi ate sancti on,
whi ch m ght be three days in prison, whereas under our
community corrections orders if you breach one of the
conditions you have to be charged with that and that may

take many nonths to cone to trial?

PROFESSOR FREI BERG. That's as | understand. Reading the

coments of the judge there, apparently what they do is
because he's supervising hundreds if not thousands of
of fenders at once - which is quite mraculous - they do it
on the papers. So what happens is | think they lay the
charge and then they fax it through to himor whatever
they do and he wll authorise the inposition of the
sanction. So | think there is still a judicial inmposition
of a sanction. But it's not a long hearing. | think it's
a specific breaching provision that they can use there.

"' mnot going to say he rubber stanps it; |I'm
sure he exercises judicial discretion wisely over the
t housands of cases he deals with. But it is understood by
the of fender and by everybody else that that's what w ||
happen. So again it is a conpletely different breaching

syst em

MR MOSHI NSKY: Can | turn then to one of the other topics which

you deal with - - -

COW SSI ONER NEAVE: Just before you do, counsel, | just wanted

to follow up on that. 1In the drug court do the actua
charges for which people are convicted which then creates

the whole reginme, are they prosecuted nore quickly? Are
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peopl e convicted nore quickly when they get to the drug

court? Is that why it sort of works?

PROFESSOR FREI BERG No, |'mnot sure that it's swift and

certain there. | think their procedures take quite a
while to get to the drug court. | think the drug court is

nor e about what happens after sentence.

COWM SSI ONER NEAVE: \What about the possibility of deferring

sentence; we don't have suspended sentences anynore, but
deferring sentence? As | understand it in those

ci rcunstances conditions are inposed. But then the
problemis, is it not, that the breach of the condition
that's inposed is not yet a crimnal offence - is not a

crimnal offence; is that the problenf

PROFESSOR FREIBERG. It's just brought back before the court

for sentencing.

COW SSI ONER NEAVE: So again you have to conme back and be

sentenced then, and again you have the possibilities of

del ay.

PROFESSOR FREI BERG. | ndeed. That can be a creative way of

approaching it. But | think the prosecution would have to
have a case sufficient for the judge or magi strate to nmake
up their mnd that a deferral is appropriate. So | think
gi ven the overwhel m ng nunber of cases that cone before
the courts, whether the police prosecutors can have a
sufficient case for the magistrate usually to nmake up
their mnd to defer, and then there can be judici al
monitoring. It could be, "Look, if you do anything you
cone back before ne." Again they have to be caught and
brought back before the court.

But | think that's a very creative response, and

certainly the Sentencing Council in earlier reports
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1 recommended t he expansi on of the deferred sentence which
2 we now have. It used to be restricted to certain age

3 groups and certain courts. Available now That's the

4 direction we are looking at in Tasmania as well, of using
5 that very flexible nmechanism sort of a quasi-suspended
6 sentence. But you can't put people in gaol.

7 The difference al so, by the way, with the drug
8 court is that it's not for every mnor infraction. They
9 have a point system and when you get to a certain nunber
10 of points - but, again, it's understood that when you

11 reach whatever the nunber is, 10 or 12, you will then be
12 taken into custody. But then again we were very careful
13 in drafting that |egislation many years ago. That cones
14 of f your sentence. |It's a proportionality argunent.

15 COW SSI ONER NEAVE: Just a followup. |If you used the

16 pro-arrest policy for breaches, that's a kind of de facto
17 use of police powers to achieve sonething that otherw se

18 woul d be done through the crimnal justice system There
19 are sone possible problems with that approach because it

20 Wil be pretty difficult for the police to differentiate

21 between - and | certainly don't want to tal k about

22 t echni cal breaches because there are no such

23 things - serious breaches and | ess serious breaches.

24 PROFESSOR FREI BERG That was ny caution about the use of the

25 bail power. But even | think | heard yesterday that the
26 process of arrest and the timng and how long it takes is
27 probl emati c.

28 COWM SSI ONER NEAVE:  Yes.
29 PROFESSOR FREIBERG  So, fromeverything | have heard, we are

30 as far fromswi ft and certain in any of the aspects of it.
31 VWhat | did read in sone of the earlier reading, | think it
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was the energency alarm- is that right - the Safety Cards
were being very effective in dealing with offending
conduct. Although | don't know a | ot about that, if you

| ook at electric nonitoring bracelets, telenetric devices,
Safety Cards, they are all built on that sw ftness of
detection or certainty of detection. | think that's what
we ought to explore. But | do have reservations about
arrest, about the use of bail. They nmay be the only tools
we have at the nonent. They may not be the ideal tools,
but they certainly neet sone of the criteria of sw ftness

and certainty.

COWM SSI ONER NEAVE: Thank you.

DEPUTY COWM SSI ONER FAULKNER: Can | follow on fromthat.

| was going to get to it later, but you have just got to
it, Professor Freiberg. |Is there any research that
suggests that there is any difference in terns of
deterrence if you do use devices to restrict people's
freedonf? Cbviously you can use various devices that
interrupt people's lives that actually prevent them from
doing certain things. |In the sane way as you said there's
not nuch deterrence gained by increasing the severity of
the sentence, do we know anythi ng about the inpact of

devi ces?

PROFESSOR FREIBERG | think the Hope program shows it's

effective there, and the South Dakota drink driving
programindicated that it was very effective in reducing

the rate of recidivismand breaches.

DEPUTY COWM SSI ONER FAULKNER: | haven't got ny question across

clearly enough. 1'mtalking about what you get as an
outcome is not a day in prison; you get your freedom

restricted through a bracel et or sonething el se.
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PROFESSOR FREI BERG To the extent that that then produces sone
action fromthe supervising authority, whether it is
police or Corrections, they are very effective. If it is
absolutely certain - | haven't actually seen the
exhi bitions, but sone of the things that | have seen about
the telenmetric devices, the ankle bracelets and now the
al cohol and drug detection bracelets, they work off what
you exude from your skin, the technology is quite
remarkable. But it is expensive and it has to work.

But, yes, | think the evidence is very strong
about certainty of detection does change people's
behaviour. | don't want to go into the brave new worl d of
robots and things, but that's where a | ot of technical
work is going on in offender nonitoring. So | would
certainly explore those possibilities rather than doubling
t he maxi num penalty and waiting for 18 nonths.

DEPUTY COWM SSI ONER FAULKNER:  Thank you.

DEPUTY COWMM SSI ONER NI CHOLSON:  Prof essor Frei berg, your sw ft
and certain principle - - -

PROFESSOR FREIBERG. | don't claimit. Beccaria clained it 200
years ago.

DEPUTY COWM SSI ONER NI CHOLSON:  Well, the principle. In your
view does it apply universally across all profile of
of fenders? | have in mnd the profile of an of fender who,
let's say, m ght be | ong-term unenpl oyed, perhaps have a
mental illness or that may in fact be canoufl aged by
excessive drug or al cohol use, mi ght have a chaotic famly
life. 1Is swift and certain really going to nmake any
difference to that person's |ife?

PROFESSOR FREI BERG. Probably as nmuch as the statenents from

the Court of Appeal are going to nake a difference to
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their - I'"msorry, Comm ssioner. But, you know, the
problemis that the profile of nost offenders, if we | ook
at the custodial popul ation, major problenms wth drugs,

al cohol, nental illness, acquired brain injury,
intellectual disability, the whole range of people -
that's why they are there, because all of the nessages
have failed conpletely and there are huge underlying
factors, pathological factors, which nean that they have
failed the systemand the system has failed them

So I"'mnot going to hold out that for every
person that m ght commt these offences this is going to
work. But it could probably send - to the extent that it
does - a clearer nessage than the nore abstract nessages
that m ght be sent by courts |ater on.

But, you are quite right, you have to | ook at the
popul ati on you are sending the nessage to. |If they can't
process any nessage, then they are not going to process
this one. That's the problem W have to be fairly clear
about the target audiences.

The mai n | earni ngs about deterrence are it's a
process of communication. Wat | think parlianments have
forgotten is that conmunication is not a one-way street.

They tend to think, "Because we have said, it shall be

so." It's howit is heard. 1It's how people perceive the
probability of detection. |It's how people perceive the
probability of conviction. |It's how people perceive the

severity of the sanction.

It may well be, Iike your earlier coment,
counsel, "Oh, going to gaol. 1'Il neet ny nmates there";
or, as we see the evidence in nmany | ndi genous comrunities,

it's arite of passage; or, as | have read in the
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newspapers recently, for young kids it's actually nuch
better than being at hone. You get fed and it's nore
confortable. [It's what Bentham called the principle of

| esser eligibility. W don't want our correctional system
to be better than where you are now. It will draw people
in. That doesn't happen a lot. But if we understand
deterrence, specific and general, as communi cative devices
then we have to understand the process of comunicati on,

and that will differ fromoffender to offender.

MR MOSHI NSKY: Can | ask you, Professor Freiberg, about sone

possi bl e changes to our offence structure that m ght be
considered in the context of famly violence. You deal
with one of these at paragraph 50 and foll owi ng of your
statenment. There are a nunber of different options that

m ght be consi dered, but one option m ght be to have an

of fence of "do not commt famly violence" and pick up the
extended definition of "famly violence" in the Act which
woul d i nclude nmatters such as econom ¢ and psychol ogi ca
abuse, for exanple. \Wat observations would you make

about that issue?

PROFESSOR FREIBERG | think nost of the of fences covered by

famly violence are covered by the crimnal law. | didn't
hear Professor Douglas's testinony, but | had a quick read
of her statenent. | think sone of those offences would be
very difficult to prove and | think reasonably exotic.
| didn't look at themin great detail. But in Tasmani a
t hey basically cover all of the offences of assault,
sexual assault. There's not nuch |left over.

They did create the offences of econom c and
enotional abuse. Qur findings were that there were no

prosecutions or convictions for econom c abuse and in the
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years since 2004, so 11 years, eight prosecutions for
enotional abuse. W couldn't get the sentences for those.
But | think if you | ook at that 10-year history it nade

al rost no difference at all.

In relation to flagging an offence as a famly
vi ol ence offence then, as | said earlier, it did have sone
effect on the custody rates but not the | ength of
sentence. So sentencers did treat it nore seriously.

VWhat it did do was enable the systemto fl ag
t hose of fences and al so created or invoked a nunber of
ot her powers: so the right of a police officer to enter
prem ses without a warrant; the right to i ssue a police
famly violence order; the basis of a private non-police
application for famly violence order; a nore stringent
approach to bail. So it can act as a signalling device.
But what it does in Tasmania is just enbrace what exists.
The two new of fences, you would have to say, have not been
effective in highlighting the problens of enotional and
econom ¢ abuse.

So | would be fairly cautious. | mght say the
creation of new offences is difficult and I think it wll
create nore problens for prosecutions. | think we have
robust enough approaches naking the |aw that we have now
in terms of assault, stalking and the |ike work - and
there are a I ot of stal king offences - and al so naki ng
sure that this major offence of breach is dealt with

qui ckly, certainly and effectively.

MR MOSHI NSKY: An al ternative approach m ght be keep existing

of fences but create aggravated offences where there is a
famly violence conponent. Are there any general

observations you woul d make about that approach?
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PROFESSOR FREI BERG.  Sone jurisdictions have a whole |ist of
aggravating and mtigating circunstances; New South Wil es
in their Sentencing Act. Judges don't like to be told
what's aggravated. They tend to know these things. |If
you make it a specific aggravating factor, such as
children were present - it's already in our Act; it's in
other Acts - | think they could be taken into account.

| have anot her suggestion, if | may, and that's
at paragraph 70. It's probably a good place to finish as
we are comng up to lunch. This is ny own particul ar bee
in nmy bonnet that | have been w shing for decades.
| think we have seen the effectiveness, if | may, and
| know Conmi ssi oner Neave was on the court that handed
down what | consider to be a |landmark judgnent in the case
of Bolton, and it's nentioned at paragraph 67. That
related to the use of this new community correction order
whi ch was - - -

MR MOSHI NSKY: Just to interrupt to explain you are now
referring to the idea of guideline judgnents.

PROFESSOR FREI BERG  Yes.

MR MOSHI NSKY: Could you just explain what is a guideline
j udgnent ?

PROFESSOR FREI BERG. A guideline judgnment is basically in
Victoria a statenment by a Full Court, five judges of the
Court of Appeal. It operates differently in other
jurisdictions. There are guideline councils which create
these guidelines, or they may be legislative; but in
Victoria a Full Court of five. It provides for the court
to state the general principles that m ght be applied in
sentencing for particular offences or, in the case of

Bolton - which was a new order, a new community correction
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order, which replaced suspended sentences and comrunity
based orders - it set out the principles that ought to
oper at e because there was sone degree of confusion in the
court and disparity in the way it was being applied.

In a fairly I engthy 100-page judgnent foll owed by
a nmuch shorter guideline, which was assisted in its
devel opnent by the provisions of the Sentencing Act which
provide for Victoria Legal Aid, for the Ofice of Public
Prosecutions and the Sentencing Advisory Council all to
make subm ssions to the court to assist it, providing an
enpirical basis and then, if you |like, an adversari al
system which we require to avoid Hi gh Court condemnati on
of advisory judgnents, and then the court can consider an
articulation of the principles which go beyond the
requi renents of any particular case. There were in fact
t hree appeal s where they had conpl ai ned that the
sentences, the COs, were excessive.

| think fromthe experience of Bolton's case -
and | have to confess | was involved in the devel opment of
the | aw from 2004, when that |law canme in, to 2014 when the
first guideline judgnent - | believe that if the courts
take their tinme to consider what the principles are and
the relevant factors that courts in sentencing particular
cl asses of offences m ght take into account, that would
have a stronger influence on judicial behaviour while
retaining judicial discretion, which I think is central,
t han i ncrease maxi mum penal ti es, than aggravated offences,
t han a whol e range of other nechanisnms, and it has the
credibility of the court.

The experience since Decenmber of |ast year -

Decenber 14, | think; a great day in Victorian |egal
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history - since that was handed down it has had a profound
i npact on sentencing practices. It has been devel oped by
the courts as it goes on. But | can think of very few
ot her judgnments that have had as nuch effect on sentencing
behavi our and practice and the approach to sentencing as
t hat single guideline judgnent.

So ny argument is that, although we attenpted an
i nformal guideline and al t hough the High Court has a
nunber of reservations about sentencing procedure, and
provi ded that Bolton w thstands any H gh Court
appeal - | don't know whether that's happening - that
rat her than | ooking, especially for the offences of breach
and al t hough nost of these appear in the Mgistrates'
Court, | think there are nechanisms whereby | think it
woul d be salutary for the Court of Appeal to turn its
m nd, and again with all respect rather than the grand
statenments in an appell ate case saying, "Deterrence is

i mportant and these are serious offences,” these are broad
statenments. Wen you get down to the nitty-gritty of what
is a lowrange offence, what is a nmedi umrange offence and
what are the factors that you need to tick off, that's
nore effective than saying, "Presence of children is
aggravating” or "recidivismis aggravating.”" That's ny
hobbyhorse and I"mgoing to ride it until it dies.

MR MOSHI NSKY: Those are the questions that | had,
Conmmi ssi oner s.

COWM SSI ONER NEAVE: |'mtenpted to point out that the Court of
Appeal has al so pointed out the inportance of publicity of
sentences and said that the court can't do this all by

itself.

PROFESSOR FREI BERG | ndeed.
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COWM SSI ONER NEAVE: Perhaps | shoul d have restrai ned nyself.

Can we break for |unch?
MR MOSHI NSKY:  Yes.
COWM SSI ONER NEAVE: Thank you.
<(THE W TNESS W THDREW
LUNCHEON ADJ OURNMENT
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UPON RESUM NG AT 2. 00 PM

<MAGQ STRATE FELI CI TY BROUGHTON:

MR MOSHI NSKY: Conmi ssi oners, we now have Magi strate Broughton

here again, and | thank the Magistrate for com ng back
again today to address matters regarding crimnal justice
i ssues that we are discussing today. | just refer back to
my statenents on the earlier occasion that we won't be
swearing in Magistrate Broughton in deference to her
position as a judicial officer.

Can | ask you, Magistrate, first to perhaps
address at a general |evel sone observations about what is
happening in the crimnal jurisdiction, both in relation

to famly violence cases but also nore generally.

MAG STRATE BROUGHTON: The court is being crushed by demand.

Demand is not sonmething that's surprising | think to
anybody who works in this field, but the particular
aspects in relation to the crimnal law, and particularly
as it affects famly violence, is that there are nmany nore
cases conming before the court, but there are al so many
nore events that are associated with those proceedi ngs.

What that neans and by way of exanple is that
there's been an extraordinarily large increase in the
nunber of bail applications that are com ng before the
court. In ternms of both applications for bail,
applications for variation of bail and applications for
revocation of bail, we recorded in total 22,744 in those
three categories in the 2009/10 year. |In the 2013/14 year
that had increased to 37,649, which is about a 65 per cent
i ncrease.

You will have heard from Luke Cornelius yesterday

inrelation to what's happeni ng at Dandenong and the
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pro-arrest policy. |If people are being arrested and the
police aren't bailing themfromthe police station or just
interviewing them and i ssuing a summons nany, many nont hs
down the track, they cone to court. They come to busy
mention courts. Wether or not it's in the conmmtta
streamor in the summary stream of the court, so matters
that are being prosecuted by the Ofice of Public
Prosecutions, matters that are being prosecuted by the
Victoria Police prosecutors, they are all ending up in
busy nention lists in the Magistrates' Court. W have a
flood of bail applications and that is increasing.

If bail is refused, then there's another
application at a later stage for bail. W have |arge
delays in our system So you mght have multiple bai
applications that are being dealt wth.

At the sane tinme, if it's a case where there has
al ready been an intervention order in place and it m ght
be that the substantive charge is an application - a
contravention of an intervention order is one of the
charges, it nmay be that the intervention order provides
that it's what we would describe as a limted or safe
contact order, which does not exclude in this case the
accused or the respondent to the order fromthe hone. So,
when the next incident happens and there is a bai
application, there mght be an application to vary the
intervention order. That m ght come with the bai
application, but if the event has happened overni ght
| m ght have been the after hours magistrate sitting,
certainly not physically at court, but on call for the

whol e of Victoria from5 pmat night to 9 amin the

morning, and at 3 o'clock in the norning I will get an
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application for a variation of the intervention order to
change the conditions fromthe existing limted order to a
full order with exclusion conditions.

Alternatively, | mght be dealing with the bai
application in nmy nention |ist at the R ngwood
Magi strates' Court or the Mel bourne Magistrates' Court,
but the intervention order application m ght have gone to
anot her court, so they mi ght not be at the sane court.

So the conplexity of the issues that you are
dealing with when you are not only dealing with the
application but sone of the cross-jurisdictional issues
that you would be dealing with and the information that
m ght be available to you at that point is very difficult
to have before you and takes a lot of tinme. There's been
a lot of talk about timng, but these crimnal matters,

i ncreasing in nunber, increasing in the nunber of events
and increasing in conplexity and tine, are having a quite

crushing effect on the court.

MR MOSHI NSKY: | wonder if you m ght be able to comment about

the steps involved in a court process and whet her that
correlates with the steps involved that the famly is

goi ng t hrough?

MAG STRATE BROUGHTON: Well, it doesn't. I think the evidence
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| gave - fairly shortly one exanple | gave yesterday
denonstrates that. But for a famly, what we know about
famly violence is that usually the violence will increase
in severity over tine, so there will be a nunber of
i nci dents of increasing severity.

| don't think there's science about it, but
certainly the social science would indicate about seven

tinmes, who really knows, but it's certainly nmany, many
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times that people will [eave and then reconcile. So the
cycle, when | described yesterday that it's not a |inear
process, people cone in and out, but the chronol ogy for
the fam |y, obviously it is one after another. But in the
court systemand certainly the justice systemit's often
not a chronol ogi cal path.

If, for instance, in the exanple |I used where
sonebody is remanded and appears before the court the next
day and it happens to be that there have been ot her
i ncidents of violence and this happens to be, as we
expect, nore serious than, say, the three before, if the
very first incident involved the police attending and they
issued a famly violence safety notice at that tine and
ultimately an intervention order was dealt with, say, for
i nstance on 1 January of 2014, by the tinme of the incident
that 1'mdealing with, which m ght have happened on
30 Septenber 2014, it would be unlikely that the charges
which relate to the first instance on 1 January were even
before the court.

If they are before the court, if I"'mdealing with
a matter which is in the conmttal streamwhich is
prosecuted by the O fice of Public Prosecutions and |I'm at
t he Mel bourne Magi strates' Court, then they do all of the
matters for the whole of the nmetropolitan area. |If it
happens in, for instance, Ringwood, it's likely that the
charges woul d have been listed at the R ngwood
Magi strates' Court and the prosecutor that | have at
Mel bourne m ghtn't even know about the earlier brief when
| amdealing with the bail application for the nore
serious incident that's happened overnight.

Equally, it may be that the intervention order

.DTI: MB/ SK 06/ 08/ 15 2154 F. BROUGHTON XN

Conmi ssi on BY MR MOSHI NSKY



© 00 N oo 0o b~ w NP

W W N N N DD N D DD DD MDD PP PP PP, ERE R
R O © 00 N oo o Ao W N b O © 0o N oo O b~ w N+, O

proceedi ngs where the safety notice was m ght be at the
Hei del berg Magi strates' Court on another date, and | have
al ready discussed the difficulties with our I T system
with nothing talking to each other, we can't track that,
we can't coordinate that, we are left with a manual
system So I'mleft in court saying, "All right, what's
happening with this? Have there been other incidents? |If

so, have they been charged? Where's the intervention

order? What are the conditions?" |If |I'mgoing to bai
sonebody, I'mnot going to bail sonebody on orders that
are inconsistent with an intervention order. |If the court

i s making orders, we need to nmake consistent orders that
are safe for the parties. "Wuat's happening with the
children? Ws Child Protection involved? Are there
famly | aw orders?"

So those sets of proceedings often don't foll ow.
| had one not so long ago, just a really very, very
dangerous matter, a bail application. The charges in
relation to the earlier incident had not been filed by the
court. The bail application was ultimtely adjourned
part-heard before ne. By that stage they had brought the
charges before the court, but what | was able to do was
get the intervention order application with the consent of
the parties and the allegations which were the subject of
the very first intervention by the police were extrenely

serious, but the charges hadn't hit the court.

MR MOSHI NSKY: Can | take up this issue of timng and charging.

We had evi dence yesterday from Acting I nspector Rudd that
in a non-remand/ non-bail situation it mght take one to
nine nonths he said to charge, and then Mgi strate Hawkins

sitting wwth you indicated that it mght take three to
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12 nont hs between when the matter hits the court and the
final contested hearing takes place. Are you able to

coment on the issue of timng and del ay?

MAG STRATE BROUGHTON: My experience is that that m ght be the

scenario, but | have had many, many circunstances where
it's much longer. One of the things that's been a probl em
is if an accused does not either appear on sumons - SO
if, for instance, 11 nonths after the first incident the
charges are finally brought before the court, he's charged
on sunmons because they have longer to do it and you have
a return date which is maybe January 2015, so the event's
1 January 2014, charges are filed in, say, Novenber 2014,
first court date, say, January 2015, he fails to appear.
You i ssue a bench warrant and often there's extraordinary
delay in the execution of the bench warrants. So, they
execute the bench warrant. The accused is then bailed to
come back before the court. Fails to appear.

| see this scenario happening frequently. | have
devel oped a personal practice - and you just can't do it
all the tinme, it's too busy - but at the end of the day
when matters are before the court and the accused hasn't
cone before the court, you get a bundle of briefs or
matters that are before the court where the prosecutor is
applying for warrants, for the bench warrants.

| usually now say to them "Well, which ones of
these are famly violence matters?" They all sort of try
and work out which ones are the famly violence matters.
They haven't had tinme to |look at it beforehand, they
haven't | ooked at it beforehand. So, as we're going
t hrough, I'm |l ooking at the charges trying to work out

whet her they are famly violence matters and you are
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seei ng persistent breach charges in the mddle of al
t hat .

So, these are people who have had intervention
orders, who have now been charged with of fences and then
have failed to appear and still nothing else is happening.
At the sane tinme I'malso saying, "All right, there is a
persistent breach or there is a breach charge anong all of
these. What's happening with the intervention order?"

VWhat we al so know is that nost orders are nmade
for 12 nonths. So, in ny scenario where the event happens
on 1 January 2014, there's a safety notice that m ght be
i ssued, he m ght consent to the order, which he usually
does, and so the order is made m ddl e of January 2015,
it's usually a 12-nonth order, so by the time that he's
failed to appear in January the order has expired and he's
on sumons, so there is no protection at that point and
there is no accountability for that.

| would | ove a systemwhen, if sonebody fails to
appear in a famly violence matter and there's a warrant
been issued, | would Iike to see that executed really
pronptly and we woul d get them before the courts quickly.
| think in terms of a really crucial point that's a big

one, but nore often than not the orders have expired.

MR MOSHI NSKY: W have heard some evi dence yesterday afternoon

from Assi stant Conm ssi oner Luke Cornelius about the
Dandenong fast-track program |Is that a good nodel to

deal with this issue?

MAG STRATE BROUGHTON: It's a great nodel and it's having sone

fantastic results. The fast-track nodel, with the
practice direction which was issued by the Chief

Magi strate in Decenber of |ast year, provided that from
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the date that sonebody was bailed, if it was a bai
matter, it would cone before the court in one week.

If it was a summons matter, and nost of these
matters are because there has been a protective order
usually nade at the start of the event, so in those
matters the first listing is wwthin four weeks and in the
Dandenong trial it's been fromthe date of the issue of
t he summons.

We are expanding the fast-track nodel to the
Br oadnmeadows and Shepparton courts. W don't regard this
as a pilot. W don't like pilots because good pilots
never get funded into a mai nstream phase. So this is not
a pilot; we want to roll this out. But the Broadnmeadows
and Shepparton practice direction, which has in fact now
been issued and commenced this week on 3 August, the first
listing is one week fromthe tinme the person is bailed,
but in terns of the summons matters it's actually fromthe
date of interview, and I think | observed yesterday we
have no control over the tine, really essentially from
the incident to when the matter first hits the court.

But this practice direction in cooperation with
Victoria Police is fromthe date of first interview, so
that's going to bring it back quite a bit. You can see in
the exanple that | gave you, even if it is a sumons
matter they are not going to be able to wait 11 nonths and
two weeks before they file their charges, even if there's
been an intervention order application either by way of
safety notice application and summons or application and
warrant. So that's quite an inportant change, but it's

going to have an enornous inpact in ternms of resources.

To be frank, | don't know how we are going to cope.
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But, having said that, what we are seeing in
terms of the fast tracking he has already identified in
his statenment and his evidence yesterday of some of the
benefits in terns of the prosecutions. W are certainly
seeing a real inprovenent. It's had huge resource
inplications in terns of dealing with these cases at
court, but what we are actually seeing with it is that we
are now wi nding back in ternms of the time. Certainly on a
bail matter or summons matter, it was taking six or seven
nmonths to get into court. The lists are really huge.

So the pilot has obviously brought that back and
we have actually - the booked in contests, | think early
| ast year we had over 200 contests across the board and
now we only have about 38 contested hearings pending in
t he Dandenong Magi strates' Court. So, in terns of pending
contested hearings it has really hel ped us dramatically
reduce that, so it's having a real inpact at that end too.

The early intervention has been fantastic.

MR MOSHI NSKY: So the reduction in the nunber of contested

hearings, is that because people plead guilty earlier

under the fast-track nodel ?

MAG STRATE BROUGHTON: Even with famly violence matters, if

you can get your conplainant there to give your evidence,
often the accused will plead guilty on the day. A couple
of years ago, | renenber | had a contested hearing which
was booked in and the conplainant hadn't attended, so the
i nformant went and picked her up from honme and she had
reconciled with the accused and was clearly not wanting to
participate, but the fact of her just turning up, he just
pl eaded.

So, getting people there and inposing the
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authority of the court and system does really deliver

value to safety and accountability for the famlies.

MR MOSHI NSKY: Magistrate, can | ask you about the cross-over

bet ween the sumary and the conmittal streams and the

conplexities that arise around that?

MAG STRATE BROUGHTON: | just used the exanple then in ternms of

the incident that m ght have happened in the Septenber of
2014 when you have these other trailing natters which are
earlier, and what it nmeans - a nunber of things happen in
relation to that. Obviously there are different
timeframes that apply in the conmttal streamand in the
sunmary stream

I f you have a Victoria Police prosecutor and you
are trying to negotiate these difficulties between the
intervention orders and the crimnal process and the bai
and the conditions of those intervention orders, the
O fice of Public Prosecutions is not conpetent to
prosecute civil matters. So you have to try to get the
engagenent of a Victoria Police prosecutor just in terns
of dealing with the intervention order side of things.

Cl early when you have the OPP dealing with a new
remand perhaps, say, on a filing hearing in a serious
assault, then trying to put together the information in
relation to these earlier summary proceedi ngs, which is
still hanging around out there, the exanple | used - | was
quite shocked, to be perfectly frank, in relation to the
case that | described yesterday, where these events where
clearly there had been a conmittal process in relation to
t he charges which arose fromthe arson at the
conpl ainant's property and the crimnal danage to both the

partner or the ex-partner and the new partner's vehicle,
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and that had gone through that process and he had been
commtted for trial on that, he was supposed to be having
a trial and eventually that resolved through that process,
and | have a case which has involved 10 breaches of an

i ntervention order, plus the persistent breach which is an
i ndi ct abl e of fence; sane conpl ai nant, sane course of
conduct and sane accused. It was nmad that those weren't

pi cked up by the OPP at the tine.

QG her than the fact that if it was bei ng booked
in for atrial, | couldn't understand why that evidence
wasn't going to be used in relation to the trial that was
bei ng booked in relation to the arson matter. It just
didn't nmake sense. It struck ne that it was just again
anot her egregi ous exanple of the |eft hand not know ng
what the right hand was doi ng and the danger that was
i nvol ved.

Frommy point of viewin dealing with a summary
di sposition of the persistent breach charge, as soon as
| decided that | wasn't going to let this adjournnment
busi ness continue on, | was quite happy to allow there to
be anot her adjournnment to get the material which would
support the plea in mtigation, but actually with a
pendi ng proceedi ng nmy next question was going to be,
"Victiminpact statenent. How is the victimgoing to feel
about having two separate sets of proceedings, one in the
Magi strates' Court, one in the County Court, in relation
to a persistent course of conduct involving her of
i ncreasi ng severity over tinme?"

O her than the fact of course I'mthen dealing
with that, where's the victimin all of this? Were is

the conplainant at the point that this has al ready been
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adj ourned six or seven tinmes, | think, when | |ooked at
it. So, has anybody told her what's going on? What's
happeni ng about her safety in the nmeanti ne? Wo have

| got to talk to about that? And, by the way, the
intervention order had expired, and on ny nmatter he wasn't

on bail .

MR MOSHI NSKY: Can we turn then to the topic of sentencing

whi ch has been the subject of quite a bit of evidence
al ready today. Can you outline for the Comm ssion froma
magi strate's perspective, if you are dealing wwth a famly
vi ol ence of fence, what are the range of sentencing options
avail able to you? How do you approach the sentencing

task?

MAG STRATE BROUGHTON: OF course, we have the full range of

sentenci ng options, although one point | would nake just
in ternms of the range of sentencing. Wth the indictable
persi stent breach charge, that of course attracts a five
year maxi mnum penalty, five years inprisonnent is the
maxi mum penalty. |If you roll up 10 individual charges
into a persistent breach, our maxi num penalty for nultiple
offences is up to five years inprisonnment. For a single
offence it's a maxi mumof two years. So, in fact for
three individual counts | would have up to five years, but
for a persistent breach | only have two years. So | think
that's an anonmaly and | don't think that was properly
considered in terns of the sentencing range for a
magi strate exercise power in sentencing sonebody for that
offence if it's a standal one.

In terms of sentencing, we do have the full

range. O course, all of the sentencing factors you mnust

take into account will be taken into account, but how you
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get to that process will depend in part on what you have
avail able to you. For instance, | noted what Arie
Freiberg had to say this nmorning and | think his
observation about the use of adjourned undertakings - if
you are sentenci ng soneone and you don't regard the
community corrections order being wthin the appropriate
range and you don't want to inpose a fine because the fine
often very seriously adversely inpacts on the famly,
particularly if there has been a reconciliation, which
there often is, so why are you going to make it harder for
the victins? You are just not going to do that. It's
st upi d.

| f somebody is working, you want to support the
famly essentially and what you want to do is nake them
accountabl e for their behaviour. So the adjourned
undertaking is a way of inposing conditions to make sure
that it wll address the behaviour that's led to them

bei ng before the court.

MR MOSHI NSKY: Professor Freiberg' s inference when he referred

in the Sentencing Advisory Council report to there being
an increase over the period in the nunber of adjourned
undertaki ngs, and his inference was that that may well
reflect that the magi strates are using that as a technique

of inposing conditions, is that a correct inference?

MAG STRATE BROUGHTON: Clearly | can't speak for al

magi strates, but | think that's part of their thinking.
Peopl e have thought very closely about the first
Sentenci ng Advisory Committee report and the reflections
t hat have been made about the inpact of fines and the
like. So, | agree that's very likely that that's in

magi strates' thinking.
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Clearly there were a | ot of discussions yesterday
about accountability and the availability of prograns.
Certainly you have a range of options available to you
Wi th conmunity corrections orders and so they are
certainly orders, and there was di scussi on about Bolton,
we are being encouraged to use Bolton, so we are
considering the principles enunciated in Bolton. But when
we are sentencing, we like to tell people that they are
accountable to the court for conplying with the conditions
t hat we i npose.

| was interested certainly in M Reaper's
evi dence before the Comm ssion not |ong ago, and | think
he nmade the observati on about nen's behavi our change
progranms and that corrections devel opnents in that area
have been in part a response to expressions by magi strates
about the unavailability of those prograns and the need
for better progranms to address the risk factors and the
rehabilitative needs of offenders in famly viol ence
circunstances. So that is a very wel conme devel opnent, but
there is another piece to that work as well and it's the
accountability around that.

| was picking up on Judge Eugene Hyman's
observations in the probation process. W use judicial
nmonitoring with community corrections orders. That neans
that if you sentence an offender to a community
corrections order, a sentence to be served in the
community, they have to cone back before the court to be
supervi sed and nonitored on their conpliance with the
order and particularly the conditions that we have inposed
to address the of fending.

The ot her part of that has been of course if
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there haven't been prograns available. You tell themthey
have to do the prograns but, if they're not avail abl e,

t hey conme back in three nonths and they' ve done not hi ng,
not hi ng has happened. That has been a very serious source
of concern to judicial officers because if we inpose
conditions and we haven't got any confidence that the
prograns that address the offending are going to be
delivered in a tinmely way, and | think | spoke yesterday
nore broadly about the timng issue and the question of
the accountability that goes with the timng and our need
to have priority placenents so that that accountability
can be ensured, that is a matter of very deep concern.

So I'mvery interested in sone of the work that
Corrections has been doing. | have read all of their
material and | have been very interested in their
contributions to the Conm ssion.

VWhat is really an inportant part of that is the
accountability | oop back, because if people are not
conpl yi ng, then they need to get back into court on
breaches quickly so that we can deal with them and the
del ays that are involved in that in ny view present,
particularly in relation to famly violence matters, a
very, very serious risk

But there are many ot her ways - before we
actually get to sentencing, | gave the exanple earlier
about the case where | took the plea. He's pleaded guilty
and they wanted sone nore tine to put together sone
material in support of the plea mtigation. Part of that,
| oosely described, that's a deferral, really, a deferral
of sentence, and the court and particularly the

Magi strates' Court has used quite creatively that notion
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of the deferral of sentence, and it's picking up also on
what Professor Freiberg had to say as wel|.

| f you bail sonebody and defer sentence, they
have the opportunity to denonstrate to the court that they
are going to engage in different behaviour, engage in
progranms and to be accountable for that. One of ny conmon
phrases to accused is, "Look, you can tell nme that you are
going to do things. Wat |I'"minterested in is what you do
do and you being able to denonstrate to ne what you' ve
done. Don't tell ne what you're going to do. Show ne
that you've done it."

The best way to judge sonebody's rehabilitation,
protection of the conmunity, is by what they have done.

We well know, in terms of our problem solving nodels at
the court - | sit on the Koori Court and that's what
happens in the Koori Court. The matter cones before the
court. They plead guilty. There is rarely a case in the
Koori Court where the sentence - nearly always it's
deferred, and it's for the accused to engage in the suite
of prograns to support himto address his offending
behavi our and to show the court that that can be done and
what can be delivered. W have very good evi dence that
that's effective, with the accountability back to the
court on supervision to make sure that that is being
delivered and that's when we start to see sone rea
results.

It picks up on the sane thing that Judge Hyman
was tal king about. |If you don't have accountability for
peopl e who don't step up to what's required, then it's a
nore dangerous situation. It aggravates the risk. You

are better to do nothing than aggravate the risk, in ny
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vi ew, because while their behaviour is deteriorating and
t hey know they can get away with it, then the famly is
nore at ri sk.

Can | make one other observation, though, in
relation to the sentencing. The introduction of the
judicial nmonitoring in a community corrections order, of
course when you sentenced, that was it. Then they cone
back again |ater, before we had judicial nonitoring. But
the judicial nonitoring is actually having a big inpact in
our court, too, just on the nunber of events. | talked
about bail and varying the bail, varying the intervention
order, people reconciling so they want to cone back and
have him back in the house, so you vary the bail for that
and vary the intervention order for that; people are back
and forth all the time. Then you sentence them and they
are back and forth, too, because you are supervising them
on judicial nonitoring.

So when | tal k about the nunmber of court events,
it is having a staggering inpact on our court lists. You
start off on a nention list and if I'msitting at
Ri ngwood - last tinme | sat, for instance, at R ngwood
| may as well have been sitting in a famly viol ence
court. | had bail after bail application, variations,

mentions; it's really, really, really busy.

MR MOSHI NSKY: Can | just ask you just a couple of specific

guestions about what you have just been addressing. Wth
the deferred sentence, is that used as a way of
effectively inposing conditions such as attending certain

prograns?

MAG STRATE BROUGHTON: Partially, but often when sonebody

pl eads guilty they are not in a position to put the
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material before you that m ght stop them going to gaol.
So you will often have practitioners saying to you,

"I would like the opportunity for himto be able to
denonstrate that he's not the risk that he presents.” So
it is a genuine attenpt to actually have the opportunity
to put material before you in the plea in mtigation,
because ot herw se you are going to gaol them because they

are just too nuch of a risk

MR MOSHI NSKY: Can | ask you about the judicial nonitoring of

the community corrections orders. |f sonmeone doesn't
comply with the conditions, so for exanple they don't
engage with a program assum ng one is available, or they
ot herwi se breach some of the orders such as naki ng contact
when they weren't supposed to be maki ng contact, what do

you have available to you by way of consequences?

MAG STRATE BROUGHTON: Unl ess they are charged w th anot her

of fence by Victoria Police, and that nmay or may not

happen. Say there's been another incident, so there's
been contact. |If it's been reported, there m ght be an
application for variation of an intervention order, but it
still mght be nonths before there is a charge. (Cbviously
with the fast-tracking that will help fix that, but there
is no fast-tracking of breaches of comunity corrections
orders in famly violence matters, so it could take you a

long tinme to get that before the court, and usually does.

MR MOSHI NSKY: | wonder if you could address the topic of best

practice. W have had sone evidence earlier today from
Ms Fat ouros about sone pilot progranms. As a general

topic, could you address that issue?

MAG STRATE BROUGHTON: | think anybody who has been involved in
any - well, certainly fromthe court's perspective there
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are a lot of pilot prograns that just don't get picked up.
You build expertise, you build capacity, you build
engagenent and then they just stop. So that's a
wel | - known phenonenon and it's why, with
the fast-tracking, it is not a pilot, because we have had
the famly violence court division which is best practice,
plus we need a bit nore and we have tal ked about that in
terms of the Cl SP nodel, but that was 2005. W are now to
2015.

But | think Ms Fatouros tal ked about the
I nteractive Legal Education Project, the ILEP. That was a
very good project, a very good education project in the
sexual assault area. It is an education project. It
woul d have been good to engage the Judicial College of
Victoria, which obviously is the | ead body for judicial
education, to progress that, the favourable pilot of that.

But even within the Judicial College, the whole
area around famly violence, it's a big issue. Building
on that best practice so that you can use the base to go
forward, rather than just see these things drop off, is a
really big problem

For instance, | have just becone aware that
| think nmy coll eague, Magi strate Hawkins, yesterday talked
about professional devel opnment being run by the Judicial
Coll ege, two days of famly violence training for al
magi strates. So we take a third of all our nmagistrates,
there are three sessions, the sessions are actually today
and tonorrow. W had the first one in February. There's
two sessions today and tonorrow and the third tranche of
that will be happening early next year.

There is a very capable and uni quely qualified
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staff nenber who has been enployed to do that. Her
contract finishes at the end of August and she won't be
funded past that. So, the Judicial College's own capacity
in this area is being inpeded.

We have - it's in our subm ssion and one which is
personally for me quite devastating - we have what was our
| ndi genous or Koori famly violence program W renaned
it and called it our Koori famly violence and victim
supports program It was a pilot program It was well
eval uated. One of the nost devastating parts of it for ne
is that we engaged with the Koori conmunity to devel op
that program M viewin terns of work with the Koori
community, particularly in the justice system is don't
put prograns that you can't sustain. W have had too nuch
di sappointnment in the justice systemfor us to be yet
agai n engagi ng and then disappointing them In any event,
the long and the short of it was that the funding finished
on 30 June and it's not to be conti nued.

It's that sort of thing, really just ny |level of
frustration about sonething like that and really shane, if
| can be blunt about it, that that wasn't able to be done.

Those are the sorts of things that | find nore than

nysti fying.

MR MOSHI NSKY: Can | ask you about the intersection between the

court process and the service systemor the supports that
exist. Is there interaction? At what point? How does

t hat wor k?

MAG STRATE BROUGHTON: One of the great things about

the Victorian system - and obviously |I have sat here

tal ki ng about a |ot of the problens. | think nationally

we have a |ot to be proud of. Wen | | ooked at the report
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from Queensl and, the Queensl and taskforce on famly
violence, | thought a lot of the things that we take for
granted in ternms of there being an integrated system we
have that. It's just so overborne at the nonent. But we
have many el enments of the community sector that we are
deeply engaged in in the justice systemand certainly

t hrough the court and the way that we organise our lists
and the conmuni cation that we have with various services,
the way they attend our court on certain days to engage
wi th people.

The ClI SP program has been a fantastic, | suppose,
nore structured exanple of that. W have tal ked about the
drug and al cohol services, the nental health services and
famly violence specific services, honel essness servi ces,
the financial counselling services; there's a suite of
services that are in the coonmunity and the inportance of
those rel ati onshi ps and that engagenment so that each part
can play their part has been really crucial.

But, again, so nuch of it is nmanual processing.
There are so many nore efficiencies that could be
devel oped to nmake that a much nore effective systemfor

t hem and for us.

MR MOSHI NSKY: Just one final question fromne. The

i ntroduction of the persistent breach offence as an

i ndi ctabl e offence, apart fromthe sentencing, the
two-year cap issue, if what could be charged as a few

di fferent persistent breach offences are rolled up into
one, apart fromthat issue, has the introduction of that

persi stent breach indictable offence nade a difference in

any way?
MAG STRATE BROUGHTON: | think it has been an inportant offence
.DTI: MB/ SK 06/ 08/ 15 2171 F. BROUGHTON XN
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because what it does is al so characterises the course of
conduct. (bviously we have a stal king offence, but it
characterises what's going on in famly violence in a very
effective way. W are seeing it charged a | ot nore now.
It's still to be seen howit is used in the context of the
i ndi vidual charges. | think it's inportant that we
understand that the seriousness of a breach ought to be
understood as being individually very serious. It is a
court order and in a sense it's a contenpt of the court
order. So that neans that it has to be dealt with very
seriously.

So | think we have to be a little bit careful
about its relationship between the individual charges and
how things are rolled up to reflect the totality of the
seriousness of the offending, together with the individual
charges of standal one charges, whether they be assault,
aggravated burglary or crimnal damage or intentionally
cause serious injury or whatever it mght be. But | think
the short answer is it's quite an inportant devel oprment.

| suppose the other thing that - | know that in
terms of the maxi mum penalty and there being an indictable
charge there was some di scussion about whether it was
appropri ate because regrettably we also see a bit of gane
playing in the system Sonetines people wll -
particularly if you go to a contested hearing and we m ght
be dealing with the contest and then suddenly the accused
wi t hdraws his consent to summary jurisdiction.

So you mi ght have had a case which has taken
12 nonths to get to a contest and then suddenly everybody
is there, the victimis there, everybody is ready to go

and they say, "Sorry, w thdraw ng consent to sunmmary
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jurisdiction.” They have to get leave to do it, but what
often then happens, of course, then it goes across to the
filing system the OPP has to be involved, you go through
t he whole committal process, then you get to the
commttal - it's a delaying tactic. W just need to be
m ndf ul .

Again, it's sone of the gane playing that people
try to engage in and people have a right to a jury if
that's what they want, so nost of the tine they will get

it. But it's definitely a problem

MR MOSHI NSKY: | don't know whet her the Conm ssioners have any

guestions?

DEPUTY COWMM SSI ONER FAULKNER: W had sone evidence this

nor ni ng about the cross-application process and how

di sadvant ageous that can be in the whole system

| suppose we had a couple of questions. First of all,
fromyour observation is the use of cross-application

i ncreasi ng? Secondly, soneone presented sone evi dence
that in another jurisdiction when there is a
cross-application process the magistrate is asked to
determ ne who nost needs protection and only all ows one of
the applications. | just wondered whet her you had any

view on either of those matters?

MAG STRATE BROUGHTON: We see a |lot of cross-applications. W

see a lot of - it would predom nantly be nen who will nake
t he cross-application, but | think |I nade the point that
"' m seeing nore men getting in first, if |I can put it that
way, because the whole issue of who the primary aggressor

is is an inportant one.

It will not uncommonly be the case that an
application will be made even at anot her Mgi strates'
.DTI: MB/ SK 06/ 08/ 15 2173 F. BROUGHTON XN
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Court. So | mght be sitting at, say, Ml bourne, and
sonebody has been to Broadneadows and the woman has nade
the application there and there is an interimorder and as
soon as he has been served with it, he's in at Ml bourne,
he doesn't even go to the sanme court, and of course we
have to try to nake sure that we know there is another
application involving the sane parties. They don't always
reveal that.

So, again that manual processing and manual
checking. W usually want to know, too, whether or not he
has been charged with any offence as well, because it is
not only in applications where it's the individual woman
who nmakes the application, but it's where the police are
maki ng the application and sonetinmes just cone and seek an
order to be nade and they do it on an ex parte basis.
Again, it's inpossible to really get stats on all of this.
W are just so - it's a very difficult thing to do with
our very nodern 1985 I T system

| suppose the other thing that flows fromthat,
too, is certainly when the early work was bei ng done by
the Statewi de Steering Cormittee to reduce famly
vi ol ence, at that stage there were probably about
30 per cent of our applications that were nade by police.
That's nearly 70 per cent now. | know there has been sone
di scussi on about what all of that |ooks |ike.

| think one of the things that hasn't been picked
up so far is that if the police are making the
application, often they have been to the incident. 1In the
ol d days, wonmen woul d make conplaints. As tine went on,
it mght be said, "W'll go to the Magi strates' Court and

get yourself an intervention order,"” and up until the

.DTI: MB/ SK 06/ 08/ 15 2174 F. BROUGHTON XN

Royal

Conmi ssi on BY MR MOSHI NSKY



© 00 N oo 0o b~ w NP

W W N N N DD N D DD DD MDD PP PP PP, ERE R
R O © 00 N oo o Ao W N b O © 0o N oo O b~ w N+, O

early 2000s that was still happening. But you are often
left with a word-on-word circunstance, and so nobody who
had been there contenporaneously to actually collect the
evi dence, see what the scene was |ike.

So | think one of the things - this idea about
enpoweri ng wonen to make applications, | think there has
been comments about all of that. One of the things that's
changed is really the evidentiary basis. | don't know if
everybody has really picked up - | don't think in the
famly law jurisdiction they have picked that up. |If the
respondent doesn't turn up and it's a police application,
the police have generally been there and they know the
witing is going to be on the wall because there's a nore
cont empor aneous account of what actually happened. But if
a woman cones to court on her own after she has nade sone
arrangenents for her child, the crisis has happened | ast
night, are they going to get to the court the next
nmorning? Who is going to |look after the kids while all of
this chaos is happening? The police are generally there.
They have a prosecutor at court. [It's tinely, and the
evi dence i s nore contenporaneous. So you have a much,
much stronger picture.

That really affects people consenting, too, to
the orders because otherwi se they book it in for a
contest, findings are going to be made and the police
of ficer who attended is going to be there to give evidence
about what he saw. "Oh, yes, | saw this splodge of bl ood
on the wall. Yes, | saw the cot that had been damaged.
This is what | saw." So | think that's a really inportant

aspect of some of the things that we are seeing.

COW SSI ONER NEAVE: | have a question. |'mnot sure,
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Magi strate Broughton, whether you think it would be
desirable to have a statutory provision of the kind they
have in Queensland which - and | only understand this from
a previous witness - actually requires a determ nation as
to | think who the primary aggressor was. As | understood

it, that was what the w tness said.

MAG STRATE BROUGHTON: | wouldn't regard that as being a useful
addition to the powers that we have. It requires a |ot of
skill and judgnent to nake sure that you can try and

achieve a good result for the famly w thout running into
the blunt instrunent of the | aw and nmaki ng findi ngs where
you don't need to.

In terms of encouraging, particularly, say, at
the very first instance, if you have an incident that's
happened overni ght and you have your respondent there the
next day, if you can encourage himthrough that idea that,
"We listen to you, this is all very difficult, your
behavi our has to stop, but we can do some things to
actual ly assi st you because you do want to be a good
father, don't you?" "Yes, | want to be a good father."
"We want to | ook after your children, we want to | ook
after your famly." And Julie, our respondent worker,
| think the day before yesterday or yesterday, talked
about that, really that engagenent.

I f you start using the blunt instrunment of the

law in these very fluid circunstances, then | think it

produces nmuch nore danger for people. | don't generally
regard that as being a good thing. | think we need nore
flexibility. | think we need a |lot nore creative and

flexible ways to deal with people than we' ve got, not

| ess.
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COWM SSI ONER NEAVE: | have one further question. You spoke

about the fact that there's no fast-tracking for breach of
CCCs, but you can have judicial nonitoring, if a condition
for judicial nmonitoring is part of the condition for CCGCs.
But the proceedings for the breach of the CCO m ght take a
long time. |'mwondering how this works in a situation
where you have either an adjourned undertaking or a
deferral of sentence and sonet hing happens which is in
effect a breach of the condition. Howis that - | don't
under stand how that's foll owed up.

| wonder if you could perhaps address the
adj ourned undertaking first and then the deferral of
sentence, and you have conditions and the person just
doesn't go to the program assum ng there is one

avai l abl e, for exanple.

MAG STRATE BROUGHTON: Certainly wth the adjourned undert aki ng

there is not much you can do. But before I'd put soneone
on an adj ourned undertaking, | probably have deferred them
because | want to nmake sure it's happening, that idea that
| want people to actually engage in the behavi our change
before it happens. But certainly if there is a breach of
an adj ourned undertaking, if there is another standal one
of fence, obviously it will cone before the court and the
contravention will usually come with it, but it is really
at the lower end that we are tal king about.

For ny part, because it's at the lowest end, it's
at the bottom of the sentencing range, if you have
sonet hi ng which objectively is a bit nore serious and you
are wanting to go up but you are not at the CCO | evel, so
you are not at the CCO level at the start, and if you're

sort at a fine level with conviction but you' re thinking
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with all of the sentencing factors that can be
denonstrated which would mtigate against that, then you

want sonebody to denonstrate that it's happened.

COMM SSI ONER NEAVE: |'mreally just trying to understand how

you do it. In the context of a deferral sentence, and as
you said you m ght not decide on the adjourned undertaki ng
until you had gone through the deferral sentence process,
presumably you would set a relatively short period, is

that right?

MAG STRATE BROUGHTON: No, sonetinmes six nonths. |If you are

doing a deferral for a men's behavi our change program
because of the demand issues | mght tell themthey have
toring five or six prograns before they will probably get
an assessnent, and then the progranms obviously can take
maybe 20 weeks or whatever it's going to be, and so it

wiill take sonme tine.

COWM SSI ONER NEAVE: So at | east what's hangi ng over the

person's head there is, if they conmt a breach, when you
come to sentence themthen you can inpose a harsher

sentence than you woul d ot herw se have done, because the
prospects of rehabilitation have not been denonstrated to

be good, for exanple. |Is that howit works?

MAG STRATE BROUGHTON: Yes, and if you bail themthey certainly

have to be of good behavi our, depending on the conditions
you have put on the bail, and it mght be to conply with
the intervention order, that's usually what | tell them
because there's an intervention order in place so they
have to conply with the intervention order, then if they
do breach, then it's a contravention of bail as well,

whi ch i s anot her of fence.

COVM SSI ONER NEAVE: So it's the conbination of the deferral of
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sentence and the bail. What about if it is an adjourned
undertaki ng? You wouldn't have the person being on bai
in that situation, would you, or would you?

MAG STRATE BROUGHTON: No, once they are on the adjourned
undertaki ng, they are sentenced. It's finished. If it is
a 12-nmont h adj ourned undertaking, it will come back at the
end of the 12 nonths, usually. That's the usual path. |If
there's nothing else to allege against them then it wll
be di sm ssed.

COW SSI ONER NEAVE: I n both of those situations, and
| understand how the court has to be very creative because
of the limtations of our sentencing process, but in
nei ther of those situations do you really get the
opportunity to do sonmething swiftly if there's a breach,
is that fair, except perhaps if there is a breach of bail
t hen you woul d.

MAG STRATE BROUGHTON: If there is a breach of bail. But if
t here has been a contravention of an intervention order,
then the police m ght have picked it up as a
contravention, so it will come back before the court on
anot her char ge.

COW SSI ONER NEAVE: It's a bit randomas to whether it cones
back or not, | suppose is ny concern. It mght be the
best you can do.

MAG STRATE BROUGHTON: You are | ooking at the |lower |evel as
wel I and dependi ng on what the offence is.

COW SSI ONER NEAVE: Thank you.

MR MOSHI NSKY: If there are no further questions, | thank
Magi strate Broughton for her participation and call the
next wtness.

COW SSI ONER NEAVE: Thank you very nuch i ndeed. You have been
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of great assistance to us, and | think you've been back
twice and the Magi strates' Court has certainly nmade a
maj or contribution to this hearing process.

MAG STRATE BROUGHTON: Thank you. M coll eague, Ms Toohey, it
was obviously too nmuch for her. She was unwell, otherw se
she woul d have joi ned us today too.

COW SSI ONER NEAVE: Thank you.

<(THE W TNESS W THDREW

MR MOSHI NSKY:  Conmi ssi oners, the next witness is Ms De G cco.

<MARI SA DE CI CCO, recall ed:

MR MOSHI NSKY: ©Ms De Cicco, you have already given evidence
earlier in the public hearings. For the purposes of
today's topic, being topic 14, you have prepared a
specific witness statement. Are the contents of that
statenent true and correct?

M5 DE CI CCO Yes, they are.

MR MOSHI NSKY: | just note, as you have already indicated on
t he previ ous occasion, that you are a Deputy Secretary of
t he Departnment of Justice and Regul ati on.

M5 DE CICCO. That's correct.

MR MOSHI NSKY: One of the topics that you deal with in your
statenment is the concept of different offences and whet her
different offences could be introduced. Could I start
with that topic.

At paragraph 40 of your statenent you indicate
that there's been two previous bodies that have consi dered
a standal one offence of commtting famly violence. Can
you just briefly outline what the concl usions were of
t hose previous bodi es who consi dered that?
MS DE CICCO As | indicate in my statenent at paragraph 40,

there were a range of chall enges posed and sone of the
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evidentiary challenges, and | think previous evidence
today at the Comm ssion by Ms Fatouros and | think

Prof essor Frei berg and Magi strate Broughton have indicated
it's an issue where you have only the victimand the
accused, and the issues surrounding just oath-on-oath

evi dence provided in respect of what has occurred in terns
of the famly viol ence.

Some of the other issues in the context of
actual ly defining or conceptualising the exact paraneters
of a standalone famly violence offence, | note in ny
W tness statenent that a nunber of the behaviours and a
nunber of the harnms that are caused in the context of
famly violence are already covered by existing crim nal
of fences. | point to a couple of jurisdictions that have
| ooked at some of the enotional harns or econom c harns as
being other sorts of subjects of specific offences.

So, there are difficult conceptual approaches
that one would need to grapple with in terns of creating a

st andal one of f ence.

MR MOSHI NSKY: At paragraph 43 and followi ng you raise a

possi bl e nodel that could be considered of a new offence
which | take it fromyour statenment you think could sort
of sit confortably with the existing structure of offences
inthis area in Victoria. |1'mjust wondering if you could

outline what that possible nodel |ooks I|ike.

MsS DE CICCO It was really an offence based on sone of the

intentionally or recklessly causing injury offences that
already exist in the Crinmes Act. | note in nmy statenent
that these of fences have a maxi num penalty of 10 and five
years respectively of inprisonnent.

It could be an offence of causing injury through
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famly violence, which | note there. The definition of
"injury" in the Crinmes Act is already sufficiently broad
to cover the issues that would emerge in ternms of harmto
physical injury or nmental health, whether tenporary or
permanent. So it is sonmething that mght lend itself to
t he behaviours that are observed in the famly viol ence
cont ext .

| do note in ny statenent that it would not
crimnalise anything new, but | think evidence already
provided to the Conm ssioners suggested that this woul d
give the famly violence nature of the offence | suppose
greater visibility. There's an issue there, too, about
the affected famly nenber and the fact that this would
acknow edge the fact that this injury was caused in the
context of famly violence. So that is one potential
avenue that could be avail abl e.

MR MOSHI NSKY: On this nodel the new offence woul d be causing
injury through famly violence and it would pick up the
existing definition of "famly viol ence”" which we have in
the Act already.

M5 DE CI CCO | ndeed.

MR MOSHI NSKY: And add as a requirenent that the conduct be
engaged in intending to cause injury to the famly nmenber
or being reckless as to such injury being caused.

M5 DE CICCO Indeed. |'msuggesting that that m ght |end
itself to a famly violence offence as opposed to
potentially the serious injury where you need a higher
threshol d of injury being caused, and | think I note
sonewhere in the statenent that it's the | esser of the
Crimes Act offences in ternms of injury.

The other issue, | guess, that | note in ny
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W tness statenent that has energed in evidence today from
Prof essor Freiberg is sone of the other standalone famly
vi ol ence of fences don't extend the relationships as far as
potentially are defined in the Famly Viol ence Protection
Act in Victoria. So they are nore constrained to sort of
nore of an intimate partner or donestic partner. So
that's another issue that we would need to have a think
about in ternms of a standalone fam |y viol ence of fence.

These are all issues that would need to be consi dered.

MR MOSHI NSKY: There's been sone evidence, and you deal with

this also in your statenment, about the introduction in
recent years of the three indictable offences, including
persi stent breach of an intervention order as an

i ndi ctabl e offence. Can you explain briefly what led to

t hose of fences being introduced?

M5 DE CI CCO  The persistent breach offence was actually

sonething that Victoria Police had sought. This is very
much an area of the | aw where experience on the ground is
very much informng reformas we go. So it's a very
dynam ¢ environnent.

Victoria Police nenbers had brought to our
attention issues around the persistent breaches that were
occurring and, | guess, the delays that could be caused if
they had to be charged up on individual sort of breach
bases. They noted a range of behavi ours where persistent
breaches were causing great distress, trauma and harmto
affected famly nenbers and therefore needed to be dealt
with with greater severity in the context of the maxi mum
| evel s of inprisonnment. So through discussion with the
Victoria Police, with |legal stakeholders, with the courts

we crafted a persistent breach offence that sat above in
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ternms of maxi mum penalty of the existing breach offences.

MR MOSHI NSKY: I n paragraph 35 of your statenent where you set

out the three things that need to be proved you indicate
there that the two other occasions have to be within a
period of 28 days. Are you able to comment on why a
period of 28 days was chosen rather than a | onger peri od,

for exanpl e?

M5 DE CI CCO 28 days was selected as an appropriate tine

period, and again that was through discussion with police.
From the perspective of the behaviours, what we were
trying to capture were persistent breaches that seened to
be enmerging al nost inmmediately after the intervention
orders were made. So an affected famly nmenber may have
had an order made in the court and then breaches woul d
persist imediately thereafter. So this is attenpting to

capture those with sone i nmedi acy.

MR MOSHI NSKY: There has been quite a bit of evidence today

about swift and certain justice prograns. There's been
reference to sone United States exanples, such as the Hope
program The US systens have this concept of probation
and the prograns utilise that schenme, which we don't have.
|s there a mechanismthat you m ght be able to alert the
Conmi ssion to by which simlar swft and certain prograns

m ght be introduced given our |egal regine?

M5 DE CICCO | have had an opportunity to briefly reviewit.

Looking at the nodel, it would seem sonething |ike a drug
court nodel, whereas | understand the Hope programis nore
a grant of leniency sort of before a sentence is given in
a particular offence, whereas with the drug court there
are certain range of threshold conditions that need to be

met in terns of the individual admtting guilt, issues
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around the maxi mum penalty for the particul ar offence.

But in those nodels there is a conviction. Then the

Sent enci ng Act provides that they are able to be sentenced
to a drug treatnment order. That drug treatnent order will
have certain conditions attached to it, including
treatment conditions. There could be residential

treatnment conditions. So there is quite a deal of
supervision that attaches to it. So that's a simlar sort
of nodel. But Magi strate Broughton nade the point just
earlier the swift and certain justice is also the del ay
that m ght be between the tine that the matter is detected
and charged to the tinme that it is actually brought to the
court.

MR MOSHI NSKY: In the drug court nodel there's a sentence and
then there mght be a regine that's prescribed, such as
attendi ng a program

M5 DE CICCO And there's a range of case managenent that sits
with it. So the drug court is a specialist therapeutic
court nodel. So the resources are there that surround the
of fender and there are a range of neasures that are taken
to facilitate the rehabilitation through that process.

MR MOSHI NSKY: \What happens if soneone doesn't conply with the
regi ne?

M5 DE CI CCO Then they are brought back before the drug court
to actually be dealt with. The drug court, because of its
speci al i sed nature and the nore constrai ned i ntake, can
deal with it in a nore expedited manner. But it is a very
smal | cohort that it deals wth.

MR MOSHI NSKY: | don't know if the Comm ssioners have any
guestions for the wtness.

COW SSI ONER NEAVE: |1' mthinking about your possible proposa
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for a "causing injury through famly viol ence" which would
cover not only physical injury but also harmto nental
health. In the current "recklessly causing injury", it
doesn't have to be through famly viol ence, you can
theoretically, | think, charge a person for recklessly
causing injury to nental health. |'m wondering whet her
you are aware of any cases in Victoria, or jurisdictions
whi ch have a simlar offence, where there have been any
charges for harm ng sonebody's nental health.

M5 DE CICCO |I'mnot aware of them nyself, but we could make
sone enquiries for the Conm ssion.

COW SSI ONER NEAVE: It would be interesting, because one
t hi nks of exanpl es where you m ght engage in a sort of
consi stent process, not in a famly viol ence context
necessarily, to, for exanple, make sonebody think that
they are going nmad or do sonething dreadful that harns
their nmental health. |If it is not ever charged, it seens
alittle pointless to extend it and even confine it to the
context of famly violence. There doesn't seemto be much
point. It's only a synbolic exercise. So if there were
sone evidence fromhere or el sewhere that that actually
wor ked we woul d be interested in hearing about it.

MR MOSHI NSKY:  Conmi ssioners, may the w tness please be
excused?

COW SSI ONER NEAVE: Thank you very nuch, Ms De G cco.

MR MOSHI NSKY: | wonder if we m ght have a five-m nute
adj ournnment before the next w tnesses.

<(THE W TNESS W THDREW

(Short adjournnent.)
MR MOSHI NSKY:  Conmi ssioners, the next two witnesses are

Ms Shuard and M Howard, if they could please be sworn.
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<JANI CE MARGARET SHUARD, sworn and exani ned:

<CRAI G DOUGLAS HOMRD, sworn and exam ned:

MR MOSHI NSKY: Can | start with you, Ms Shuard. Can you pl ease
outline to the Comm ssion what your current position is
and your professional background?

COW SSI ONER SHUARD: |'m the Comm ssioner for Corrections
Victoria. | was appointed in Decenber 2012 to that role,
and prior to that | was the Deputy Conmm ssioner for
O f ender Managenent division, a position | held since
2006, up until being appointed as the Conm ssioner. As
t he Deputy Conmi ssioner | had the portfolio of the serious
sex offenders, the Adult Parole Board prograns and the
sent ence managenent function within Corrections Victoria.

Prior to that, for two years | was the Director
of the Corrections Inspectorate in Victoria, and | cane
fromWstern Australia before that after a |long career in
justice, both in adult corrections and juvenile justice.

MR MOSHI NSKY: Thank you. Have you prepared a statenent for
t he Royal Comm ssion?

COMM SSI ONER SHUARD:  Yes, | have.

MR MOSHI NSKY: Are the contents of your statenent true and
correct?

COWM SSI ONER SHUARD:  Yes, they are.

MR MOSHI NSKY: M Howard, could you outline what your current
position is and your professional background?

ASSI STANT COW SSI ONER HOMARD:  Yes, | amthe Assistant
Conmi ssioner for Security Intelligence at Corrections
Victoria. I'mresponsible for electronic nonitoring
services as well as security responses across the system
| gained that position in April 2013 and prior to that

| had a 29 year career with Victoria Police.
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MR MOSHI NSKY: | would like to start at a high |evel,

Ms Shuard, if I may, in terns of the role that Corrections
Victoria plays in relation to offenders who have commtted
famly violence offences, and there's broadly those in
custody and those on conmunity corrections orders, as

| understand it. Just at a high level, what role does

Corrections play in each of those cases?

COW SSI ONER SHUARD: Corrections firstly is charged with the

responsibility of adm nistering the order of the court.

So that will be either an order of, when sonebody is on
remand, we will be holding themin custody whilst they are
on remand until they are due back in court, or if they
receive a sentence of inprisonnent, obviously we do the
assessnent classification and safe placenent of prisoners
across the systemso that they can get the services that
they need and the prograns to address their offending
behavi our, as well as meking sure that that placenent is
safe for them anongst the prisoner population. Also,

| guess, placing themat the | owest security |evel that we
can so that they can transition through the system and
prepare for release. So, that's in the prison system
very briefly.

In the conmunity corrections systemwe start by
provi ding advice to the court. So we have officers in
court that provide advice to the court after we do an
assessnent for sonmeone's suitability for a comunity
corrections order, and then we will provide advice around
the conditions on that order that mght be related to the
course of their offending. O course, the court then
makes its decision about the I ength of the order and what

condition should be on that order. Then it's our job to
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supervi se and adm ni ster that order, so case nmanage the
of fender while they are subject to a community corrections
order. So case managenent, if you like, is the framework
and vehicle which our staff use to engage with the
of fender so that they will fulfil those conditions of the
order and acquit their responsibilities back to the court.

| f that doesn't work out that way and the
of fender doesn't conply with the order, then we have a
responsibility to return the matter to court on a
contravention or a breach and the court then determ nes
what shoul d happen fromthere. As a part of that we
adm ni ster a community work program So, many orders have
obvi ously hours of comrunity work, either that on its own
or, if it's a supervised order, they can have community
work hours as well where we will send offenders off to
particular community work sites or supervise them
oursel ves and ensure that they do the hours as ordered by
the court as a part of their conmunity corrections order.

We also link offenders in the community with the
appropriate prograns that address the offendi ng behavi our
and the prograns that m ght be ordered by the court in
ternms of the treatnent conditions that will be on the
order. So it is really going through those conditions of
t he order and nanagi ng the person under a case managenent
nmodel , with the aimof themgetting through that order and
bei ng able to access the services that will assist in
reducing their risk of reoffending ultimately.

The | ast part is obviously - not the |last part,
but anot her part of our work now is the supervision of
peopl e subject to the post-sentence supervision schene, so

t hose peopl e that have conpleted their sentence, but are
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assessed by the court to still be an unacceptable risk of
further sexual offending, and then we adm nister those
orders as well and provide the treatnent and conditions
and adm ni ster those conditions for that small group of
of fenders who are subject to that schene.

Corrections al so provides a range of progranms and
services ourselves, as well as contract out those prograns
and services that address offendi ng behavi our for people
who are assessed as suitable and have the right |ength of
sentence and need to undertake rehabilitation prograns for
themto participate in. So we will provide those, both in
t he sex of fender area and the violent offender area and
sonme ot her progranms and we contract those progranms as well
both into prisons and we contract them for people to
attend in the comunity in the drug and al cohol sector and
the |ike, and we provide pre and post rel ease transitional
services for people within certain categories of offenders
who come into prison and then when they're returning back
into the community, to assist themin their transition
back into the community, know ng that that's a risk period
for people returning to the conmmunity. W supervise
peopl e on parole as well.

MR MOSHI NSKY: Thank you. If | could just ask you a few nore
guesti ons about the community corrections order part of
that. In a situation where there's been a famly viol ence
i ncident and the community corrections order is inposed
following a conviction for an offence; is that right?

COW SSI ONER SHUARD: Yes, it is.

MR MOSHI NSKY: So, conviction for an offence involving famly
vi ol ence, can you give sonme exanples of what the

conditions mght be on a community corrections order in
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t hat scenari o?

COW SSI ONER SHUARD: One of the areas for us is identifying

first that it was a famly violence offence. It's a
breach offence, it could be a breach of an intervention
order, but the particular understanding that it was
related to the famly violence context is what we have to
know first, and there's no automatic way of finding that
out .

There's three ways we will find that out. One
will be either by self-disclosure through our assessnent
process in ternms of the nature of the offence that the
of fender will self-disclose or that we will be able to
glean that information. W will seek out the police
summaries so that we ourselves or our staff can read the
details of the offence and then know it was in the context
of famly violence, or in the higher courts obviously we
wi |l get access to the judge's sentencing coments. Al
of those sources of information will assist us to be able
to identify that it was in the context of famly violence.

Where we are doing an assessnent, however, and
t hat assessnent involves what we would termrestrictive
conditions on a conmunity corrections order, so
restrictive conditions mght be a condition where sonebody
m ght reside, for exanple, and we need to know when doi ng
that assessnent that there's not a current intervention
order in place or that the offence wasn't in the context
of the famly viol ence.

So that's a part of our assessnent, and their
suitability, perhaps, for exanple to have a curfew at that
address and then we have nmechani sns t hrough our

intelligence area to be able to provide that advice
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because they can access that information.

MR MOSHI NSKY: | think you referred earlier to attending

programs. Would typical conditions of a comunity
corrections order include that a person attend, say, a

men's behavi oural change progranf

COWM SSI ONER SHUARD:  Sonetinmes the magistrate will actually

order the particular program because the magistrate w |l
know, obviously, the circunstances by which the offence
occurred. So they will knowthat it's in the context of
famly violence and they will order a particular program
such as the nmen's behavi our change program Sonetines the
magi strate will just order that the person is assessed and
treated as required by Corrections. So that neans that
that is subject to an assessnent, a clinical assessnent,
to see what their level of risk and need is before they
are referred to a program

So, depending on the |level of risk of a person
firstly is about what intervention will take place,
because the evidence will tell us that sending people to a
clinical programthat are of lowrisk can in fact increase
their risk.

So we have a nodel by which we give
interventions, if you like. That's different than what we
will call a psycho-educational programthat people
undertake such as the nen's behavi our change program
which low risk offenders can participate in. So it
depends really what the magi strate orders of what sort of
program Sonetines they don't know what they need, and so
therefore it is assessnent and treatnent and then we
undert ake that assessnment and then we will say, "This is

the type of treatnent that best suits the person's risk
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and need."

MR MOSHI NSKY: M ght the conditions on a community corrections

order also mrror conditions in an intervention order; for
exanpl e, not to have contact with a particul ar person or

cone within a certain distance of a house?

COWM SSI ONER SHUARD: That is a restricted condition, so they

can have that, what we would call exclusion or inclusion

Z0ones, Yyes.

MR MOSHI NSKY: You referred to the case nmanagenent by

Corrections of people who are on community corrections
orders. \What does that involve? For exanple, would that
case managenent pick up if the person had dropped out of
the nen's behavi oural change program assum ng that had

been ordered?

COW SSI ONER SHUARD: Yes, firstly the case nmanagenent starts

wi th an assessnment. So we have an assessnent tool which
we apply to offenders and, as | said, that assessnent tool
will then tell the case nanager firstly what is the |evel
of risk of reoffending based on that tool and what are the
needs of the individual. So they are then lined up with
what are the conditions of the order and what do we need
to do with that person

So the supervision and case managenent is the
vehicle or the process by which our staff engage with the
of fender and then talk to them and notivate themin terns
of what they need to do to fulfil the conditions of the
order and in sequence they should participate in those
t hi ngs.

So, for exanple, a person that has a nenta
health condition and is unwell when they first turn up to

us, that mght be the first thing that we need to dea
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with, is get themto a general practitioner and get their
mental health condition dealt with first, before we can
send themoff to a treatnment program because the

ef fectiveness of the treatnent program or even the
person's capacity to be able to participate in that
program coul d be inpaired by their nental health condition
at that tine that's treated.

That doesn't take away our responsibility to
ensure that we get a report back that the person has been
to the GP or participated in what they need to participate
in, and then we contract offenders, if you like, where we
say, "The next men's behavi our change programis on at
this time and you are now ready to go," and then we get

reports back that they're turning up

MR MOSHI NSKY: Does the case managenent get - |'mjust trying

to get a sense of how closely the case is managed. |[|f an
i ndi vidual, for exanple, had an al cohol issue, would the
case manager have sufficient contact with the individual

to realise the person perhaps has | apsed?

COW SSI ONER SHUARD: It depends. The order could have a

testing condition on it or an abstinence condition on it.
If a person had - if alcohol was related to their
offending, it may well be that the court sets a condition
on the order that they are subject to testing for al cohol
or an abstinence condition that says, "Wile you are on
this order you can't use alcohol.” So it would only be if
that was a condition of the order would we then

ensure - we woul d undertake sone testing in that regard.

MR MOSHI NSKY: |f soneone doesn't conply with any of the orders

we have just been discussing, whether it's attending a

program or going to a GP or the testing requirenents, for
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exanpl e, what happens then?

COWM SSI ONER SHUARD: W have a conpliance framework that

gui des our staff around what action they should take. So
remenber it's a conbination of good case managenent and
conpliance and ensuring the offender is acquitting the
conditions of their order as set by the court. So that
conpliance framework will | ook at what m ght be the
reasons, so work with the person or the reasons that they
haven't turned up to their programor haven't turned up to
their community work or what they were required to do,
whet her the reason is an acceptable reason or an
unacceptabl e reason. A nedical certificate, for exanple,
coul d be deened an acceptabl e reason for not turning up,
or the fact that "I mssed the bus" m ght be acceptable,
but the conpliance franmework gui des the staff around the
nunmber of | guess non-conpliances versus what the person
is doing to progress on their order.

So if they have been going well and they have
been turning up for their appointnments and doi ng
everything right and then they stop com ng, then the case
manager is to consider all of those facts and what m ght
be causing that. Have they rel apsed back into drug abuse,
if that's their issue? They mght decide to deal with it
by re-engaging the individual in drug treatnent.

So it's not one non-conpliance, straight back to
court. It is a conbination of assessing the risk to the
community. That relapse back into drug abuse may nean
that the risk has escalated in ternms of the person
reof fending and it m ght nean they are a high risk
of fender and their previous offence was at the serious

end. So the conpliance framework bal ances those aspects
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out, but there conmes a point where, if a person is not
conplying with their order, then we are obligated to take
the matter back to court. So that means getting
aut horisation froma senior officer to breach the order on
the basis that the person is not turning up to
supervi sion, they haven't been to their community work,
they are not going to their treatnent program and an
escal ation of risk

The nunbers of those will be different, depending
on the level of risk that the person has, how far they are
t hrough their order, have they done well or is it at the
very beginning of their order and they are not conplying
strai ght away, and then we will then issue breach
proceedi ngs, which really effectively mean we activate a
contravention or a breach of the order and have a sunmobns
i ssued that they have breached the order.

We do all ow of fenders or encourage of fenders,
even when they are being breached for non-conpliance with
their order, to stay engaged with us and stay under our
supervision. It is in their interest to do that and
| suspect - | don't know, but | suspect - that it's |ooked
at favourably by the court when they go back if they stay
engaged. It's better for the offender from our
perspective because they can continue on their order even

t hough the action caused the breach.

MR MOSHI NSKY: If you determ ne that you need to start breach

proceedi ngs, what does that |look like in ternms of

timeframes to get that back and actually heard?

COW SSI ONER SHUARD: Firstly we have to nake every effort to

get the person re-engaged and then, if we can't do that,

t hen sonebody makes a decision to breach. There is one
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nore step in between. W can have what's called an
adm ni strative review hearing. That's a new provision
under the community corrections order where we can have it
dealt with by - it's a review hearing internally within
community corrections and the offender is brought before
the regional director or the regional general manager to
di scuss their non-conpliance and put themon a conpliance
pl an, and they do have sone limted options available to
themto be able to get the person back on track.

But if that hasn't worked or we haven't used
that, and you don't have to use that option, then it is a
matter of firstly trying to contact the person, making
sure you know where they are and then breaching and then

i ssuing a summonses, and the sumons has to be served.

MR MOSHI NSKY: What's the tineline for those steps and then for

the matter to actually be heard by the court?

COWM SSI ONER SHUARD: Back in the court, | would think that's

probably nore than three nonths. |'m not
entirely - | don't have the exact tinmeframe of what that
woul d be, but it is nonths. It's not the next day. Then

if they don't turn up to court, then of course it's a

matter for the court to i ssue a warrant.

MR MOSHI NSKY: There's been reference today to judicial

nmoni toring of community corrections orders. | understand
under the legislation the court may include that as a
condition. How common is that to have judici al

noni tori ng?

COWM SSI ONER SHUARD: | did hear that evidence and | don't have

t he exact proportion. W do nonitor that, of how often
judicial nonitoring is used, on what percentage of orders,

but I can certainly provide that information separately.

.DTI: MB/ SK 06/ 08/ 15 2197 SHUARD/ HOMARD XN

Royal

Conmi ssi on BY MR MOSHI NSKY



© 00 N oo 0o b~ w NP

W W N N N DD N D DD DD MDD PP PP PP, ERE R
R O © 00 N oo o Ao W N b O © 0o N oo O b~ w N+, O

| woul d be guessing, but | think it's sonmewhere around
10 per cent, but it's very variable depending on the
magi strate and the court. | will provide that advice
back.

MR MOSHI NSKY: In terns of time, how quickly the system noves,
bet ween soneone not conplying with their conditions of a
CCO and perhaps the person being charged for breach, how
qui ckly does the system detect that they are not conplying
and reach a decision to charge for breach?

COW SSI ONER SHUARD: I n one of the attachnents it has
timeframes around it. Qur staff are required to
investigate a breach within a certain period of tine, so
within I think about five days, it depends upon the
person's risk how quickly, and then do sonething about it.

MR MOSHI NSKY: In terns of if there is judicial nonitoring and
they haven't conplied with the conditions, how quickly
does that get picked up and brought back before the court
in that judicial nonitoring scenario?

COWM SSI ONER SHUARD: I n judicial nmonitoring, the offender is
required to attend court so that the magi strate can check
where they are at on their order

MR MOSHI NSKY: So there is a regular review?

COW SSI ONER SHUARD: Judicial nonitoring is not a separate
process to our case managenent and conpliance nmanagenent
t hrough the community corrections system so it doesn't
stop us bringing a breach back or dealing with
non-conpliance; it runs alongside that. So the magistrate
t hensel ves wants to know has the person attended the
program have they done their conmunity work or whatever
they are nonitoring. |It's not separate to. It doesn't

mean the conmunity corrections case nmanager doesn't do
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their case managenent and conpliance with the condition of
their order. [It's just it keeps our people as accountable
as the offender.

MR MOSHI NSKY: Is the intention that if there is, between
reviews by the judge or magistrate, if there is a
non-conpliance, it wll be brought back to the court if
t hat occurs?

COW SSI ONER SHUARD: Wthin the framework that | spoke about
before. So one single non-conpliance doesn't result in

sonething comng directly back to court, unless of course

the magi strate says at the tinme of sentencing, "If you
don't do this, I want to see you straight back in ny
court,” then our staff will conply with that.

MR MOSHI NSKY: Let's say there is non-conpliance and it is
brought back before the magi strate. What are the options
avail abl e at that point?

COWM SSI ONER SHUARD: To the breach?

MR MOSHI NSKY: Yes, in terns of consequences.

COWM SSI ONER SHUARD: They deal with it as a breach offence.

So it's over to the magistrate, the range of sentencing
that the magi strate has.

MR MOSHI NSKY: So could that be dealt with pronptly at that
point or it doesn't; it gets dealt with in a matter of
nmont hs, as you indicated earlier?

COW SSI ONER SHUARD: When it comes back to court on a breach
obviously it takes the tine it takes to get things listed
in court, to have the evidence prepared and then the
prosecution. So all of those things have to occur and

then it's entirely when you can get the matter back into

court.
MR MOSHI NSKY: | wanted to nove on then to another topic, which
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is the one you referred to in part earlier, which is to
what extent does Corrections know that an of fender has
comritted a famly violence offence? In terns of the
material that's available to Corrections, | think you
indicate in your statenent that with the cases that are in
the Magi strates' Court where there wouldn't be sentencing
remarks, there's no systemic way of know ng whet her an
offender is a famly viol ence of fender

COW SSI ONER SHUARD: There is currently no automated way for
our people to know that the offence has been commtted in
the context of famly violence. So there is various ways
that we can source that information, but we don't have an
automated way to say that anybody that wal ks t hrough our
door, that this is a person that conmtted this offence in
the context of famly viol ence.

MR MOSHI NSKY: So it m ght becone apparent through
sel f-di scl osure as one nechani sn?

COW SSI ONER SHUARD: That's one way, Yyes.

MR MOSHI NSKY: Are the police records reviewed as well, which
m ght nmake it apparent?

COMM SSI ONER SHUARD: Yes, the offender's crimnal history is
anot her way; the police summaries when we get access, SO
our staff contact the informant and get hold of the police
summary. (Qbviously in the higher courts we can get the
judge's sentenci ng coments.

COW SSI ONER NEAVE: Can | just follow up on that. It would be
easy, would it not - perhaps I'"'mwong - to have a tick
box or something, even if it had to be done manually, an
automatic provision of information to you to indicate this
is a famly violence offence?

COW SSI ONER SHUARD:  Yes, Conm ssioner, particularly because
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sel f-disclosure is not sonething that our experience has
been with of fenders who commt offences in the context of
famly violence are likely to self-disclose. So it's not
comon for themto cone up and tell us that.

COW SSI ONER NEAVE: Taki ng anot her exanpl e, suppose a prisoner
has a health condition, how would you be nade aware of
that? | understand the prisoner mght disclose it, but is
there any other way you woul d becone aware of that
automatically on sone information that's provided to you
automatically?

COWM SSI ONER SHUARD: No, not necessarily, but everybody that
conmes into our systemin the prison system obviously goes
t hrough a nedi cal assessnent and the like and if there was
a need for us to know because of the way that they needed
to be treated, but generally no.

COMM SSI ONER NEAVE: So in the higher courts I"'mfamliar with
the prisoner return formwhich is conpl eted when soneone
is sentenced. It would be easy enough, | would have
t hought, to put a tick box on that. |Is there sonething
you get when sonebody is sentenced in the Mgistrates'
Court that you could add, as | said, a tick box to or
sonet hi ng al ong those |ines?

COWM SSI ONER SHUARD: W certainly have to get a sentencing
war rant because that's the amount of tinme we legally hold
the person, so we need to do our sentence cal culation from
t he sentenci ng warrant.

COW SSI ONER NEAVE: So it woul d be on that docunent that you
could easily have a tick box?

COW SSI ONER SHUARD:  Yes.

COWM SSI ONER NEAVE: Thank you.

MR MOSHI NSKY: Just following on fromthat, is the practice
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that when a magi strate is sentencing there's the
opportunity for themto note any custody managenent

i ssues, if they are sentencing the person into custody?

|s there opportunity for the magistrate who i s sentencing
soneone into custody to note any custody managenent issues
such as nental health issues or health issues?

COWM SSI ONER SHUARD: To advi se us?

MR MOSHI NSKY:  Yes.

COW SSI ONER SHUARD: |'m sure they would tell our people or
tell people at the court if they were troubl ed about
anyt hi ng.

MR MOSHI NSKY: So, for exanple, if the person was a diabetic,
the magistrate - there's a process for themto indicate
that to Corrections?

COW SSI ONER SHUARD: Well, a person doesn't cone directly into
Corrections, of course. They go into police custody or
into the Mel bourne Custody Centre fromthe Mel bourne
Magi strates' Court, so it's not a direct adm ssion into
prison. It's into police custody first, other than in the
hi gher courts where it is into Corrections, but it cones
t hrough police custody. So the custody officers would be
told and that information would be passed fromone to the
ot her.

MR MOSHI NSKY: I n paragraphs 28 and 29 of your statenment you
refer to a nmanual process of |ooking at the Corrections
Intelligence Unit material or the Corrections Intelligence
Unit staff can then manually interrogate the LEAP
dat abase, and then in paragraph 30 you indicate that it's
a manual process and therefore it's not being done for
exi sting prisoners prior to the start date of January

2012. Is there a reason why it's not being done for
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prisoners who cane in before that date?

COWM SSI ONER SHUARD: It's sinply a resource issue. You wll

see in ny statenment there's certain offenders that we are
routinely doing it for, so serious violent offenders that
are going out to parole, that our intelligence unit people
wi || source through the LEAP system on whet her or not
there's been intervention orders in place. That's really
i nportant because our staff are naking an assessnent on
the suitability of the house that a person m ght nom nate
to go out on parole and we want to know, if they are going
to that house, firstly that that's a safe place for the
ot her people that they are nomnating to go to.

That's one of the reasons that we do it. As
| said, it's the sane reason we would do it for somebody
on a community corrections order that had a curfew
condition that was going to stay at a house. W want to
know that it is safe for the other people. If we are
recommendi ng that as part of a comrunity corrections

order, then that's a safe place for people to go to.

ASSI STANT COWMWM SSI ONER HOMWARD:  |If | could add to that. The

agreenent to obtain that information commenced at about
that date. Fromthat tine forward it's related to a
di stinct group of individuals who are at the high risk end
and the resource that we have in place to do that manual
check is limted, so we filter it down to those that we
need to do it for, bearing in mnd particularly around
intervention orders you can't just do a single check on a
singl e day because the intervention order could be nmade at
any day forward, fromthat point forward

So, one of the challenges for us with the nunber

of offenders that we've got or comng into the system is
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to know on any given day. So what we call a pull process,
where our staff go into another systemand try and pul

t hat back out, that has great limtations to it, rather

t han an automated system which we could call a push system
that says that if there is a flag that occurs around a
particular record, it indicates to us that that flag now
currently exists.

MR MOSHI NSKY: Is this check of the LEAP database to pick up
famly violence offences for all new prisoners since
January 20147

ASSI STANT COWM SSI ONER HOMRD: No, a distinct group of
of f ender s.

MR MOSHI NSKY: It is only sone.

ASSI STANT COWM SSI ONER HOMARD:  Yes.

MR MOSHI NSKY: Wbuld it be advantageous for Corrections to know
for other offenders if there were famly viol ence
i nci dents?

ASSI STANT COW SSI ONER HOMRD: Wt hout a doubt. Wiat we are
checking for at the nonment is intervention orders because
they are the priority. Wat we are not checking for
across the board is famly violence rel ated of fences.

What we have spoken about there is that LEAP generally
won't necessarily give you that direct indication, neither
will a crimnal history. It's the summaries, it's the
sentenci ng comments we need to draw fromthe text, the

ci rcunstances around the offence type, be it assault or
damage, that indicates it is related to a famly viol ence
related matter.

COW SSI ONER SHUARD: As part of our assessment process,
however, where people are assessed for their treatnent

needs, from1 July this year where we identify that their
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1 offending is in the famly violence context is in what we
2 call our systemfor recording their treatnent needs. |If
3 we identify famly violence, they get a flag now that

4 shows that their offence has occurred in the context of

5 famly violence. That way it allows our treatnent

6 interventions then to ensure that famly violence is part
7 of the treatnent pathway.

8 MR MOSHI NSKY: But if I am understanding you correctly, you

9 don't even at that point routinely check LEAP to see
10 whet her there is a nunber of intervention orders agai nst
11 t he person, for exanple?
12 COW SSI ONER SHUARD: W can't check LEAP, the general duties
13 staff can't check LEAP. That's where the intelligence
14 peopl e can.
15 MR MOSHI NSKY: But that check isn't done at that point to
16 assess treatnent needs to see whether there m ght be a
17 string of intervention orders already in place from past
18 years agai nst the person?
19 ASSI STANT COW SSI ONER HOMARD:  Ceneral |y speaking, they w ||
20 check for intervention order at the request of a CCS, but
21 what they are not getting fromthat particular process is
22 whet her the offending is famly violence related. That's
23 an assessnment that they are doing fromthe other materia
24 t hat they have avail abl e.

25 MR MOSHI NSKY: Just about the prograns that are made avail abl e

26 to particularly people in custody, one of the points you

27 make, Ms Shuard, in your statenent at paragraph 42 is

28 that, if serious violent offenders, they nust have three

29 or nore nonths remaining of their sentence to be eligible

30 for of fendi ng behavi our change programs, and in paragraph

31 43 you say general offenders nust have at |east six nonths
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remaining to the date they are eligible for parole or 12
nmont hs remaining until the end of their sentence to be
eligible for those behavi oural change prograns.

|s there any programto front-end, essentially,
t he behavi our change program so that offenders do it at
t he beginning of their sentence? This suggests perhaps

they are doing it at the end.

COW SSI ONER SHUARD: No, we now do our assessnent at the

begi nni ng of the sentence when people cone in. That's a
change of the nodel. But that does allow us now to give
us nore tine that the assessment is done at the beginning
of the sentence and then we provide the programthrough
there. That's for violent offender prograns or other
behavi our change prograns. The only ones that are done at
the end of the sentence is sex offender prograns, and
there's a reason for that, which is because what they
learn in the sex offender programis better - there's
better outcones for themto then be rel eased and conti nue
with what is called maintaining change or to be able to
practice those skills that they learn. But we do it at
the front end of the sentence, the assessnent, and then we

put people on lists to go to prograns.

MR MOSHI NSKY: One of the challenges you indicate in your

statenment is that the prograns have a certain |l ength and
the sentence may be shorter than that |length. Has there
been any consideration of re-working prograns so that they
are over a shorter duration in tine so that nore offenders

m ght have the opportunity to do that?

COWM SSI ONER SHUARD: Qur prograns, so the construction of our

progranms are evidence based, so what is the nost effective

intervention for what period of tinme. That's the type of
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programthat we provide, is that these prograns can't be
shortened or | engt hened dependi ng on a person's sentence.
What we do know from the evidence, however, is that
starting a program and not conpleting it will increase
sonebody's risk of reoffending. So therefore we won't

al l ow people to start prograns that we know they don't

have enough tinme on their sentence to conplete it.

COW SSI ONER NEAVE: Wuld it be fair to say that, given that

the sentences inposed for breach of intervention orders,
their terns of inprisonnment tend to be relatively short,
that in many cases offenders just wouldn't qualify for a
program while they are in custody? | know you are

proposing a new program but would that be a fair comrent?

COWMM SSI ONER SHUARD: There's two things. One is if you are on

a straight sentence, then there is not a |lot of incentive
to participate in prograns. There is an added incentive
if you have a parol e period because the Adult Parol e Board
will be very m ndful of your requirenent to have done a
program before they will consider rel ease for parole, but
if you are on a straight sentence there's not a | ot of

i ncentive.

In fact, for male prisoners involved in famly
violence there is a |l evel of disincentive not to
participate in prograns, in that in the hierarchy of
prisoners those people that commt offences against
partners or children are not regarded very well by the
rest of the prison popul ation and nost of those offenders
woul d be in mainstream and not in protection, as known sex
of fenders can be in protection arrangenents. So the
revealing that they are a famly viol ence perpetrator by

attending a programcones with its risks for those
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prisoners.

COW SSI ONER NEAVE: Thank you.

MR MOSHI NSKY: I n paragraph 14 of your statenent you indicate
t he average sentence | ength across the prison popul ation
is 10.6 nonths. Do you know if you have avail able or do
you know what the medi an sentence |ength is?

COW SSI ONER SHUARD:  No, | don't have that, but | can
certainly get it.

MR MOSHI NSKY: | would like to turn next to situations where

Corrections nonitors people, for exanple for alcohol. You

adverted to sone of the different ways that could happen
under a community corrections order. | was just wondering
whet her one or other of you m ght be able to outline how
you nonitor what options there are?

ASSI STANT COWM SSI ONER HOMRD: Breath testing is one option,
or electronically nonitoring the individual, and that
i nvol ves an el ectronic device that transmts 24 hours
worth of nonitoring data back to us to indicate whether
there's been any consunption over that period of tine.

MR MOSHI NSKY: Is that call ed SCRAM?

ASSI STANT COW SSI ONER HOMNRD:  Yes.

MR MOSHI NSKY:  You have provided, | think, and hopefully it's
been given to the Conm ssioners as well, a one-page fact
sheet on SCRAM?

ASSI STANT COWM SSI ONER HOMRD: Yes, | think it's a two-page.

MR MOSHI NSKY: Two-page, sorry. That fact sheet, is that a
confidential docunent?

ASSI STANT COWM SSI ONER HOMARD:  No, that material would be
available froma provider's website if you were to see it.

MR MOSHI NSKY: Can you explain to us how t he SCRAM t echnol ogy

wor ks?
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ASSI STANT COW SSI ONER HOMARD:  Yes. The device is fitted to
an individual and what it does is it detects transdernal
al cohol content. So, on the basis that a certain
per cent age of al cohol consuned dissipates through the skin
as what we call insensible perspiration, which neans
non- apparent perspiration, the device takes that into a
chanber, punps it against a fuel cell, and that fuel cel
determ nes the | evel of alcohol that's contained within
that vapour. |t takes those readings on a regqgular
30-m nute basis and then every 24 hours uploads fromthe
device to a nonitoring unit within the honme that 24 hours
of readings and then provides that back to a central
poi nt, who then return it back to us if there are
confirmed indications of al cohol consunption or other
alerts relating to strap tanper or strap renoval

MR MOSHI NSKY: So is that used for people on a conmunity
corrections order who have a no al cohol condition?

ASSI STANT COWM SSI ONER HOMARD: There has been no comunity
corrections order conditions associated with the use of
t hose bracel ets.

MR MOSHI NSKY:  So who uses those bracel ets?

ASSI STANT COWM SSI ONER HOMARD:  Predom nantly parol ees.

MR MOSHI NSKY:  And Corrections nonitors the use of those
bracel et s?

ASSI STANT COWM SSI ONER HOMARD:  Yes.

COW SSI ONER SHUARD: Only the Hi gh Court, the County Court and
t he Suprene Court can order electronic nonitoring on a
community corrections order. It can't be ordered out of
the Magi strates' Court under the current |egislative
f ramewor k.

MR MOSHI NSKY: Are you able to give sone indication of the cost
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i nvol ved of that systenf

ASSI STANT COWM SSI ONER HOMARD: Currently at the nmonent it's
over around $4,000 a year per offender, and | say at the
nonment because it's US technology and it's dependent upon
currency exchange. So fromtoday forward it's expected
that there will be sone cost increase associated with it.

MR MOSHI NSKY: You also referred to breath testing. How does
that reginme work and who is put on to that regi nme?

ASSI STANT COW SSI ONER HOMRD: |t would just be an order that
requires a person to be breath tested on a schedul ed
basis, so attend for breath testing, or if there was an
i ndi cation that there was al cohol present, so they snelt
of al cohol, they could be required to undergo a breath
test by a comrunity corrections officer.

MR MOSHI NSKY: | see. In | think the Hope programthere is
sone system where you ring each day and find out what
col our code you have and you have to be tested dependi ng
on what the answer is. Do we have a systemlike that in
use?

ASSI STANT COW SSI ONER HOMRD: Not to ny know edge.

MR MOSHI NSKY: In other words a random sed testing. W don't
do that?

ASSI STANT COWM SSI ONER HOMARD:  We coul d have random sed
testing, yes, and that could be part of the schedule. The
schedul e could be randomor it could be scheduled in terns
of set intervals. It could be either way, dependi ng upon
whi ch way you want to use breath testing as a tool

MR MOSHI NSKY: The breath test regi me where you have to turn up
at certain intervals to be tested, is that used for people
on a CCO, comunity corrections order?

ASS| STANT COWM SSI ONER HOMARD:  Yes.
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MR MOSHI NSKY: Is that also only the higher courts or is that
avail able to other courts?

ASSI STANT COWM SSI ONER HOMWARD: No, that's not considered
el ectronic nonitoring. So that's alcohol testing in the
sane way as there would also be drug testing as part of on
order.

MR MOSHI NSKY:  Thank you. Can | turn then to drug testing.
Are there regines that apply for drug testing and how do
t hey work?

ASSI STANT COWM SSI ONER HOMRD: Yes, that's a urine analysis,
so there will be a requirenent for schedul ed urine
anal ysis sanples to be provided and they are sent to a
| aboratory and tested against a regime of drug types that
we have requested the test to be conducted agai nst.

MR MOSHI NSKY: There's al so been reference today to the
potential use of GPS technol ogy and you have provi ded
anot her sheet which is headed "El ectronic nonitoring fact
sheet” which deals with GPS technology. |Is that page
confidential ?

ASSI STANT COW SSI ONER HOMARD:  No, that's avail able from
suppliers' websites, that information.

MR MOSHI NSKY: Coul d you just explain how GPS technol ogy works?

ASSI STANT COWM SSI ONER HOMRD: So GPS again is a bracel et
that's worn by a particular individual. It nonitors their
GPS | ocation on an ongoi ng basis and then transmts that
back to an electronic nonitoring centre via nobile
t el ephone network. It is usually applied for the purposes
of exclusion and exclusion zones. Inclusion zones usually
relate to curfews, so nust be at hone between certain
hours, and exclusion zones relate to specific |ocations

where the individual is not allowed to be in accordance
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with the conditions on their order.

MR MOSHI NSKY: I n what circunstances are people subject to this
technol ogy currently?

ASSI STANT COWM SSI ONER HOMRD: Bot h parol ees and i ndivi dual s
who are subject to extended orders or supervision orders,
serious sex offenders.

MR MOSHI NSKY: Are there any comments you can nake about the
potential use of this GPS technology in the context of
famly violence offenders?

ASSI STANT COWM SSI ONER HOMNMRD: Only that the technol ogy wl |
tell you potentially where you are, it won't tell us what
you are doing. In terns of exclusion zones, there m ght
be sone application if there is a particular exclusion
zone. That exclusion zone then becones apparent to the
i ndi vi dual offender or the person who is being nonitored.
It would need to be as part of a condition on an order.
The reason it would need to be as part of a condition on
an order is because this is a conpliance regine and there
needs to be a response to matters of non-conpliance. So,
the deterrent effect in terns of any of the electronic
monitoring is significantly undermned if the response to
non-conpliance is not swift, pronpt and has a deal of
efficacy.

MR MOSHI NSKY: Thank you. Conm ssioners, those are ny
gquesti ons.

DEPUTY COVM SSI ONER NI CHOLSON:  You have tal ked about, when you
have people on community correction orders, sending them
to services and progranms. | was wondering do you purchase
t hose prograns or how are they funded?

COWM SSI ONER SHUARD: Some we fund oursel ves and provide, so we

have our offendi ng behavi our program peopl e that provide
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programs. Some we contract the services, so we go to
agencies in the conmunity |ike Relationship Australia and
agenci es such as that, that we contract the program and
get themto provide it across Victoria. Then others we
fund an access way into the program such as the drug and
al cohol prograns through ACSO COATS. So, there's a

vari ety of mechani sns for people to get the prograns that
t hey need.

O hers we nmake referrals to prograns that are
general ly available to community nenbers. So, we run a
nodel that says that we |ike people to access prograns in
the community when they are on a community corrections
order that can be enduring beyond the end of the order in
case that person then relapses after their order has
finished and they can re-access that service that wll
support them

DEPUTY COWMM SSI ONER NI CHOLSON:  But your departnent doesn't
fund those?

COWM SSI ONER SHUARD: Not once the order is conpleted.

DEPUTY COWM SSI ONER NI CHOLSON:  During the order?

COW SSI ONER SHUARD: During the order we contract those
prograns for people to go to.

DEPUTY COWM SSI ONER FAULKNER: One of the things that we have
been contenplating is the notion of how priorities are
drawn for universal services. Sone of the people along
the way have said to us that, "I probably need this
of fender to be in gaol before they'|ll get any treatnment."”
s there any response that you would like to give to that,
t hat sonehow the further you penetrate the correctional
systemthe nore likely you are to get hel p?

COW SSI ONER SHUARD: W do know that people on community
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corrections orders do conpete for - have the sanme waiting
lists as anybody else in the community. So, nental health
services, for exanple, you will go through the sane
pat hway as anybody else in the community to get that
mental health service. So if thereis a waiting |ist and
there's not ready access to that, you will be treated the
same as any comrunity menber.

| guess the difference is that when sonebody
cones into prison we do have those services available. W
are funded to provide a nental health service for people
that are unwell that conme into the corrections systemor a
health service, for exanple. |[If they have not accessed
just general health services in the cormmunity and they
need those general health services, then they will get
themw thin a correctional system But in the community,
because you are on an order, it won't give you to all of
those. To sonme prograns it will that we run ourselves or
that we fund, but to general nmental health services, for
exanple, it doesn't necessarily give you an access that's

better than other people in the comunity.

DEPUTY COWM SSI ONER FAULKNER: So it's the ones that you fund

that there would be a valid argunent to say that, in sone
ways, "If | needed that service, |I mght be better off on

an order than | would ot herw se."

COW SSI ONER SHUARD: There's lots of other things that conme

with the order that has obligations, so | don't quite know
whet her people would see it that way, but the ones that

we, as | said, that we fund. But the drug and al cohol
sector, for exanple, what they will get is an assessnent,
but then they still have to access the |ocal service. W

don't provide that service across the State of Victoria,
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and one of the things about the community corrections
order, we like to think that people can have an order with
all of the variety of conditions, it doesn't natter which
court it cones out of, it doesn't matter if you're in the
country or in the netropolitan area. So Corrections
doesn't provide that service across the board, but there
are sone prograns that are Corrections specific.

DEPUTY COWMM SSI ONER NI CHOLSON:  If | could follow up on that.
What happens in an instance where the availability of the
service you refer themto has a long waiting |list beyond
the community corrections order?

COW SSI ONER SHUARD: So, there is an assessnent and treat nment
conponent. We will do our best to get people into that
treatment program but if they can't get into that program
that's why we | ook at sone of those waitlists and see what
we need to fund ourselves to be able to inprove those
services, so to change prograns, but they woul dn't get
t hat program

DEPUTY COMM SSI ONER NI CHOLSON: So you don't have a capacity to
purchase according to the needs of an individual. You
just purchase certain prograns?

COWM SSI ONER SHUARD: CQur regional service delivery does have
sonme brokerage funding so that they can purchase according
to an individual, but it's not a big anount of noney.

MR MOSHI NSKY: |If there are no further questions, may the
W t nesses pl ease be excused?

COWM SSI ONER NEAVE: Thank you very nuch.

MR MOSHI NSKY: That conpletes the evidence for today,
Conmmi ssi oner s.

<( THE W TNESSES W THDREW

ADJOURNED UNTI L FRI DAY, 7 AUGUST 2015 AT 9.30 AM
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